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Introduction 
 

This white paper outlines the necessary elements to create a robust whistleblower 
protection law for British Columbia (“BC”).  

 
Despite favourable rankings in anti-corruption indexes,1 Canada and its provinces are not 

immune from corruption. Given numerous reports of corruption in BC in recent years,2 it has 
become evident that the province would benefit from effective legislation that encourages those 
with critical information in the public interest to come forward.3 Unlike the majority of Canadian 
provinces, however, British Columbia lacks a dedicated statute to protect whistleblowers.  

 
Good whistleblower protection laws and systems are among the most effective means to 

prevent societal harm and improve the performance of organizations. Among other benefits, a 
strong whistleblowing regime can help detect harmful misconduct, safeguard the integrity of 
management systems, preserve public funds, deter corruption and maintain the public trust. 4 
Research studies also consistently show that whistleblowing is “by far the most effective single 
mechanism available for uncovering wrongdoing”, but only if individuals working in the system 
feel it is safe to blow the whistle on suspicious activities.5 Finally, an effective whistleblowing 
system can also lead to reduced costs, better employee engagement, enhanced stakeholder 
confidence and improved performance. 

 
After surveying whistleblowing laws and practices in Canada and numerous other 

countries, four key principles emerge as essential for a whistleblowing regime to be effective.  
These principles include:  

 
1) adequate scope of coverage;  
2) fair burdens of proof;  
3) the use of free and fair institutions; and  
4) adequate relief and incentives for whistleblowers.  
 

Below, we elaborate on each of these principles, citing best practices from numerous 
jurisdictions, and suggest how BC’s proposed Whistleblower Protection Act (Bill M-216 – 2017) 
could be amended to better incorporate these principles.   
 

I. Scope of coverage 
 
 Whistleblower legislation should have a broad and seamless scope of coverage to ensure 
that protection is actually there when an individual needs it. 6  This requires adopting a “no 
loophole” approach when defining the form and content of a protected disclosure under the Act. 
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Gaps in coverage typically arise in three different places: (1) the subject matter of disclosure; 
(2) the definition of who can make a protected disclosure; and (3) the form of disclosure. We 
address each of these potential gaps below. 
 
(1) Subject matter of a protected disclosure  
 
 The consensus in whistleblower literature is that legislation should protect disclosures of 
a wide variety of wrongdoing. 7  In addition to specific crimes or regulatory violations, 
whistleblower legislation should also protect disclosures that provide evidence of other 
significant misconduct.8  This misconduct includes, but is not limited to, abuse of authority, 
miscarriage of justice, gross mismanagement or waste, actions that present substantial danger to 
public health or safety, environmental damage or any act that is meant to conceal an act of 
wrongdoing. 9  A helpful overarching guideline is to protect disclosures of “activity which 
undermines the institutional mission” of the organization.10 With regards to the applicable legal 
standard, whistleblower legislation should protect individuals who have a “reasonable belief” 
that the information disclosed is evidence of wrongdoing, and not require that the information 
itself prove wrongdoing.11 Four specific examples of legislation that incorporate this type of 
broad definition of wrongdoing include the UK’s Public Interest Disclosure Act (UK PIDA) 
section 43B(1) [Annex A], New Zealand’s Protected Disclosures Act (NZ PDA), section 3(1), 
“serious wrongdoing” [Annex B], Serbia’s Law on the Protection of Whistleblowers Act, No. 
128/2013, Article 2(1) “whistleblowing” [Annex C], and Ireland’s Protected Disclosures Act 
2014, section 5 “protected disclosures” [Annex D].12 
 

Currently, the definition of “wrongdoing” in section 3 of BC’s Bill M-216 includes 
illegality, acts that create a danger to health, safety and the environment, gross mismanagement 
and/or counselling to commit wrongdoing.13 To align with best practices, this definition could be 
expanded to also include abuse of authority that may not rise to the level of illegality, gross 
waste, miscarriage of justice and concealment of wrongdoing. Section 12 of Bill M-216 
adequately incorporates the “reasonable belief” standard for a disclosure to receive protection.14 
 

Another element when considering scope of coverage is whether the legislation protects 
whistleblowers who disclose wrongdoing in both the private and public sectors. While there are 
examples of industry-specific legislation that protect private sector whistleblowers, particularly 
in the financial industry,15 it is uncommon for stand-alone whistleblower legislation to protect 
whistleblowers who disclose wrongdoing by both public and private actors. Academics16 and 
corruption-focused NGOs 17  maintain, however, that to truly protect all whistleblowers from 
potential employer retribution, legislation must protect disclosures of wrongdoing by both public 
and private employers.  
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The United Kingdom’s Public Interest Disclosure Act (PIDA) is one example of stand-
alone whistleblower legislation that extends protection to private sector employees. PIDA makes 
no distinction between wrongdoing by public and private actors in its definition of “qualifying 
disclosure”, and therefore applies to whistleblowers who provide information of misconduct by 
both public and private actors.18 Subsequent UK case law has highlighted some issues with the 
law’s application as employees have attempted to use it as a shield in purely private contractual 
disputes. 19  To ensure that the legislation would not be vulnerable to abuse or a source of 
uncertainty for businesses, the UK’s Enterprise and Regulatory Reform Act of 2013 amended the 
definition of “qualifying disclosure” such that it now requires a disclosure to be “made in the 
public interest”.20 This public interest test is meant to prevent PIDA from becoming a tool for 
private employment disputes and ensure that only claims with an element of genuine public 
interest are protected. This type of “public interest” qualification could be considered to ensure 
that valuable disclosures are protected regardless of who the whistleblower and the employer are, 
and to weed out cases of purely private interest. 
 

Currently, section 3 of Bill M-216 limits whistleblower protection to disclosures of 
wrongdoing in the “public service”, which is further defined in section 1 as “ministries, 
government bodies and offices”.21 Even if protection of private-private whistleblowing (a private 
sector employee blowing the whistle on a private sector employer) is deemed beyond the scope 
of BC’s legislation, drafting should ensure that the legislation applies to potential wrongdoing 
committed by all levels of government, including municipalities22 and administrative agencies, 
as well as to wrongdoing by private actors who contract or are in public-private partnerships with 
government.23  
 

Section 38 of Bill M-216 does provide some protection for private sector employees who 
provide information concerning wrongdoing to the Ombudsperson.24 The interaction of these 
provisions, however, suggests that a private sector employee will only receive protection if the 
wrongdoing they disclose is related to a ministry, government body or officer, rather than 
wrongdoing committed by a private actor.  

 
We encourage BC to consider expanding whistleblower protection beyond “public 

service” wrongdoing, to those individuals who disclose significant misconduct of private actors 
that impacts the general public. Furthermore, while the definition of “public service” appears to 
capture municipalities and administrative agencies 25 , it is unclear whether “ministries, 
government bodies and offices” include private-public partnerships or private actors who 
contract with the government. We further recommend that the Act specify that municipalities and 
administrative agencies are included in the “public service” definition.  
 
(2) Who can make a protected disclosure? 
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The “no loophole” approach to coverage also applies to defining who can make a 

protected disclosure under the Act. To protect against employment retaliation, whistleblower 
protection coverage should extend to all types of employment relationships, including full-time, 
part-time, temporary and probationary employees, as well as contractors, consultants, volunteers, 
and employees seconded from another organization.26 Protection should also extend to potential 
victims of “spillover retaliation”, namely persons who are not whistleblowers but who may be 
perceived as whistleblowers, persons who have assisted whistleblowers, and persons who are 
preparing to make a protected disclosure.27 Some examples of legislation that broadly define who 
can make a protected disclosure include the UK’s PIDA section 43K(1)(a)-(d) [Annex A], 
Ireland’s Public Disclosures Act 2014 section 3 “worker” [Annex D], and the US False Claims 
Act 31 USC 3730(h) [Annex E]. 

 
Currently BC’s Bill M-216 extends protection from retaliation to employees,28 private 

sector employees29 and persons contracting with the government.30 Section 1 of the Act defines 
“employee” as an employee of a ministry, government body or office. The Act also allows for 
disclosures of wrongdoing from non-employees.31 While the current legislation appears to cover 
all of the recommended types of employment relationship, BC would benefit by clarifying that 
the interpretation of “employee” covers consultants, volunteers, and temporary, seconded and 
probationary employees. Section 31 of Bill M-216 also protects employees from retaliation if 
they seek advice on making a disclosure or are about to make a disclosure under the Act. To 
better cover “spillover retaliation”, the Act should also extend protection to those who assist or 
may be perceived to be whistleblowers. 
 
(3) The form of disclosure 
 

Finally, whistleblower protection should prioritize the substance of a disclosure over its 
form, as gaps in coverage can arise if there are arbitrary form requirements for protected 
disclosures.32 Protected disclosures should include “any disclosure that would be accepted as 
evidence of significant misconduct”33, without regard to method (oral or written) or motive, as 
long as it is reasonable to believe that the information is pertinent and true. Experts suggest 
designating a specific person within an organization to whom a whistleblower can first disclose, 
in order to promote internal disclosures.34 If a whistleblower finds that internal disclosure is 
impractical or inadequate, effective whistleblower legislation sets out a designated, independent 
external agency that can also hear and investigate reports of wrongdoing.35 (The role of this 
agency is further discussed below in the “Free and Fair Institutions” section.) Finally, effective 
whistleblower legislation should also respect and protect disclosures to other external bodies, 
including the media and Parliament.36 Whistleblower protection should not be barred because 
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otherwise pertinent information was first disclosed to a third party outside of the organization or 
external agency.  
 

Currently, Bill M-216 limits both the form and audience of a protected disclosure. 
Section 14 of the Act limits the form of a disclosure by requiring employees to make disclosures 
in writing.37 We recommend that BC revise this provision to close this gap in coverage and allow 
for both oral and written disclosures.  

 
Likewise, Section 12 of Bill M-216 limits an employee’s audience for disclosure to their 

supervisor, designated officer or the Ombudsperson.38 While Section 16 allows for disclosure to 
the public, it limits these disclosures to urgent situations of imminent risk, where an employee 
has previously made a disclosure to law enforcement or a health officer or is acting at the 
direction of the agency or officer. 39  This section thus limits the protection available for 
whistleblowers in cases where internal disclosure or disclosure to an external agency is 
impractical or inadequate, as well as in cases where it is unclear if the wrongdoing would meet 
the high threshold of “imminent risk of a substantial and specific danger”. Such limitations could 
restrict the flow of valuable disclosures and expose whistleblowers to reprisals without 
protection. We therefore recommend that BC extend protections beyond supervisors, designated 
officers or the Ombudsperson to include disclosures made to the media and members of 
Parliament.  

 
II. Fair Burdens of Proof  
 

When a whistleblower brings a claim of employment retaliation following a protected 
disclosure, the burden of proof to establish illegal retaliation should be fair and realistic. 40 
Growing international practice indicates that a whistleblower need not prove retaliation at the 
outset, but rather can establish a prima facie case of retaliation by demonstrating that his or her 
disclosure or attempted disclosure was a “contributing factor” in the challenged retaliation.41 
Once a prima facie case is met, the burden then shifts to the employer to establish that the same 
action would be taken regardless of the disclosure.42 One example of legislation that employs 
this burden of proof is the United States’ Whistleblower Protection Act 5 USC 1221(e) [Annex 
F]. 

 
Currently, section 32 of BC’s Bill M-216 directs whistleblower reprisal complaints to 

BC’s Labour Relations Board, rather than the courts. The Labour Relations Board is an 
established independent tribunal with appropriate expertise to hear these complaints. 43  The 
Labour Relations Code appears to place the burden of proof on the employer to demonstrate that 
it did not engage in unfair labour practices, which is in line with best practice.44 Moving forward, 
BC may wish to ensure that, in practice, the Labour Relations Board employs a realistic burden 
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of proof and does not require whistleblowers to definitively prove they have been retaliated 
against because of their disclosures. Section 32(3) of Bill M-216 also sets out possible remedies 
the Board may order if they find an employer has retaliated against a whistleblower. 45 
Whistleblowing experts note that this section could be strengthened to deter reprisals against 
whistleblowers by including remedial provisions to specifically sanction individuals who 
orchestrated, took part in or allowed for reprisals against whistleblowers.46 
 

III. Free and Fair Institutions   
 

Fair institutions that will enforce legally protected whistleblower rights are critical to 
effective whistleblower protection. Experts suggest that the ideal enforcement institution is an 
informal remedial body that is separate from government. 47  This body would protect the 
whistleblower’s right to judicial due process, otherwise known as a “genuine day in court”, and 
be structured to provide freedom from institutional conflicts of interest that are common in the 
preliminary stages of informal or internal review following a whistleblower complaint.48 An 
effective whistleblower reporting body should also provide an option for alternative dispute 
resolution with an independent party of mutual consent, e.g. through a labour arbitrator or other 
alternative that would be less costly to the whistleblower.49 As recommended by Quebec’s 2015 
Charbonneau Commission,50  legislation should provide routes for both internal and external 
reporting and ensure whistleblower anonymity, both of which are essential elements to protect 
whistleblowers from reprisal and reputational harm.51  

 
Because there is not currently a specific whistleblower protection Act in BC, a highly 

effective statute could be drafted by examining federal, provincial and international institutional 
models. Much of Canada’s legislation in this area is based on principles established in case law. 
The 1981 case Re Ministry of Attorney General, Corrections Branch and BCGEU established 
that public servants’ duty of loyalty to their employer did not create a “gag rule” with respect to 
employees making critical statements against their employer.52 In particular, the case noted:  
 

Neither the public nor the employer’s long-term best interests are served if these 
employees, from fear of losing their jobs, are so intimidated that they do not bring 
information about wrongdoing at their place of employment to the attention of 
those who can correct such wrongdoing.53  

 
This case as well as subsequent cases 54  formed the basis of the Public Servants 

Disclosure Protection Act (“PSDPA”), which claims to protect whistleblowers in a two-step 
integrated model.55 In the first step, a Commissioner refers cases to an independent tribunal56 
established by the Act, the Public Disclosure Protection Tribunal, which rules on the issue in the 
second step.57 The PSDPA uses a unique tiered approach to disclosure that allows internal or 
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external disclosure to the employer, regulatory agencies, external individuals or the media.58 The 
PSDPA has been roundly criticized by parliamentarians and other experts, however, for its 
inability to protect whistleblowers from reprisal.59 On its own website, the Tribunal lists only 
eight cases filed since its establishment in 2007.60 Under the PSDPA, the Public Sector Integrity 
Commissioner’s Office (PSIC) is the only place where whistleblowers can go with complaints of 
employment retaliation, and only the PSIC can refer a case to the Tribunal.61 This gatekeeping 
approach has been described as “cumbersome and appallingly slow” 62 , while the PSDPA’s 
complex framework is considered by experts to be “a paper shield, the global lowest common 
denominator” in whistleblower protection.63 Due to these weaknesses, we would not recommend 
using the PSDPA as a model for a new statute.64 Specifically, BC should avoid employing a 
referral system in which an individual (in the PSDPA, the Integrity Commissioner) has sole 
discretion as the gatekeeper for employment retaliation complaints.65 
 
 In Canadian provinces, three main whistleblower legislation models have been used:  
 

1) the integrated model exclusive to the integrity commissioner (Saskatchewan 
and Alberta); 

2) the labour board and integrity commissioner model (Ontario); and  
3) the labour board and ombudsman model (Manitoba, New Brunswick, and the 

proposed BC legislation).66  
 

In the integrated model, an independent integrity commissioner is responsible for 
hearing, investigating and making recommendations on claims and may also refer the claim to 
another body. 67  While this model seems positive for institutional independence, it does not 
appear to offer sufficient assurance to motivate whistleblowers to come forward. In her 2016 
report, Saskatchewan’s Public Interest Disclosure Commissioner Mary McFayden noted that 
while she only completed one investigation in 2016, many people contacted her anonymously. 
Her conclusion was that public employees were afraid to come forward.68 Likewise, in Alberta, 
only three cases were investigated in 2017 to 2018.69 The low number of disclosures suggests 
this model is likely ineffective. 
 

Incorporating provincial labour boards into the dispute-resolution process may be a better 
model. The integrity commissioner and labour relations board model (Ontario) directs the 
integrity commissioner, who is responsible for maintaining high standards of ethical conduct in 
public service, to either investigate or choose a person who is in the best position to investigate 
the disclosure.70 If the Commissioner determines a reprisal was taken against the whistleblower, 
a complaint can be filed with the labour relations board.71 It is not clear whether using the 
integrity commissioner or ombudsperson prior to referral to the labour board would be 
preferable. Some commentators suggest that Bill M-21672, which utilizes the ombudsperson 
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model, could preserve the core tenets of effective whistleblowing legislation if both the Labour 
Relations Board and ombudsperson are sufficiently independent.73 Furthermore, the involvement 
of multiple actors has been cited as critical to effective whistleblower laws.74 Experts specifically 
suggest that the body that looks into whistleblower reprisal claims must be separate from the 
body that investigates disclosures of wrongdoing, as discussed further below.75 Thus, the labour 
board/integrity commissioner model appears preferable to the integrated model, which 
streamlines the complaint process through one actor.  
 
 Principles found in foreign sources and NGO reports can also help develop effective BC 
legislation, particularly with regard to anonymity protection. International best practices to 
protect whistleblowers through institutions have been recognized to include dedicated 
legislation, the publication of data from the designated complaints authority, and effective 
training. 76  In a 2015 report by non-profit organization Blueprint for Free Speech, Canada 
whistleblower anonymity protection was assessed compared to other G20 countries as 
“absent/not at all comprehensive”.77 To improve this ranking, lessons can be drawn from other 
countries.  The U.S. Whistleblower Protection Act prohibits the Office of Special Counsel from 
revealing the identity of an individual without consent, unless necessary “due to an imminent 
danger to public health, safety, or violating criminal law.” 78  Other countries have imposed 
penalties on those who reveal the identity of a whistleblower79 or have established hotlines for 
disclosure.80 Most recently, the European Commission announced a proposed law that protects 
whistleblowers in judicial proceedings, and exempts the whistleblower from liability for 
disclosing the information.81 In sum, incorporating additional anonymity protections would add 
legitimacy to public institutions and encourage whistleblowers to report.  
 

IV. Adequate Relief and Incentives for Whistleblowers  
 

Whistleblower relief must be available in a broad range of reprisal situations so that a 
whistleblower is not worse off for speaking out. The Government Accountability Project (GAP) 
lists several necessary features of whistleblower relief, including compensation with “no 
loopholes” that would cover all direct, indirect and future consequences of reprisal, including 
such expenses as medical bills for consequences of harassment. 82  Interim relief while an 
investigation or arbitration is in process is particularly important and could be included in 
potential BC legislation. GAP notes that, without adequate interim relief, ultimate victory for a 
whistleblower “may be merely an academic vindication for unemployed, blacklisted employees 
who go bankrupt while they are waiting to win”.83 In the context of proposed Bill M-216,84 a 
relief fund could potentially provide interim funds to a whistleblower during the ombudsperson’s 
investigation and during any Labour Relations Board hearing to cover expenses such as lost 
salary or medical bills. GAP also notes that adequate relief should include coverage of attorney 
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fees for whistleblowers who prevail in their claims and a job transfer option to prevent repetitive 
reprisals by the employer in question.85  

 
Programs that incentivize whistleblowers to come forward through compensation in 

successful cases have resulted in significant recovered funds in both the United States and 
Canada. In the public sector, the US False Claims Act (“FCA”) has shown strong results in 
incentivizing whistleblowers to come forward. The FCA prioritizes information rather than the 
whistleblower’s motives, with one academic noting that “the desire by the government to recover 
money and correct wrongdoing now trumps concerns regarding whistleblower motive”.86 The 
FCA, which allows citizens to make claims on behalf of the government (called “qui tam” suits) 
in the case of contract fraud, has recovered $56 billion USD in public funds since 1986 and $3.7 
billion USD in 2017 alone87; it is cited by US experts as their most effective whistleblower 
policy tool.  

 
In the private sector, the US Dodd Frank legislation, which was enacted in response to a 

series of scandals involving large companies such as Enron, allows whistleblowers to be 
compensated a percentage of the funds recovered as a result of their original information if the 
amount recovered is over $1 million [see Annex G], as part of the U.S. Securities and Exchange 
Commission (“SEC”) whistleblower program.88 Under the SEC program, whistleblowers receive 
10% to 30% of the total amount collected through monetary sanctions.89 In 2015, the program 
received tips from 96 countries and handed out 22 awards averaging $2.5 million each.90 
 

Monetary incentives for whistleblowers have also been implemented in Canada. The 
Ontario Securities Commission Program (“OSC”) has a similar program to the US’s SEC 
whistleblower program.91 The OSC’s Whistleblower Protection Program allows whistleblowers 
who report information on Ontario securities law to receive 5% to 15% of total monetary 
sanctions,92 up to a maximum of $5 million CAD, if the information results in an enforcement 
action.93 This program does not require a whistleblower to report internally first, recognizing that 
there may be circumstances where a whistleblower “may appropriately wish not to report to an 
internal compliance and reporting mechanism”.94 In their 2017 annual report, the OSC reported 
returning $143 million to investors that year in three no-contest settlements, and $342 million 
returned to investors through eight no-contest settlements to date.95 A limited compensation 
model such as this could also be effective in BC. 

 
In reviewing whistleblower laws that target both the public and private sphere, 

incentivizing whistleblowers via adequate relief and monetary compensation appear key to 
encouraging people to come forward and help recover public funds.  
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Summary recommendations for a robust whistleblowing law in British Columbia  
 

In sum, to create comprehensive legal protections for whistleblowers, we recommend that 
the BC whistleblower law:   
 
Scope  

1) Expand the definition of “wrongdoing” to include abuse of authority, gross waste, 
miscarriage of justice and concealment of wrongdoing. 

2) Expand whistleblower protection beyond the public service, and protect individuals who 
disclose wrongdoing by private actors that impacts the general public. 

3) Ensure that “public service” captures municipalities, private-public partnerships and 
private actors who contract with the government so that wrongdoing by these actors can 
be disclosed and investigated. 

4) Clarify the definition of “employee” and ensure that it covers consultants, temporary and 
probationary employees, volunteers, and seconded employees.   

5) Extend protection to those who assist a whistleblower or those who may be perceived as 
a whistleblower. 

6) Remove the form requirement in Section 14 of the Act, which requires written 
disclosures. 

7) Extend protection from retaliation to include disclosures made to the media and 
Parliament, rather than requiring disclosures to be made only to supervisors, designated 
officers or the Ombudsperson. 

 
Fair Burdens of Proof  

8) Ensure that employment retaliation claims heard before the Labour Relations Board use 
realistic burdens of proof that place the onus on the employer to show that challenged 
actions would have been taken regardless of a protected disclosure. 

 

Free and Fair Institutions 
9) Preserve confidentiality of the whistleblower regardless of the form of disclosure, in 

line with the Charbonneau Commission Recommendations. 
10)  Include strong and specific provisions against reprisal, which obligate government 

managers and supervisors to protect and support employees who make a disclosure.  
11)  Ensure judicial due process, a cost-effective form of dispute resolution, and a “genuine 

day in court” for the whistleblower.  
12)  Ensure that the Ombudsperson’s annual report is comprehensive and includes 

information beyond general statistics. Reports of individual investigations should be 
made public to increase transparency.  
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Adequate Relief 
13)  Include relief for whistle-blowers that covers all direct, indirect and future consequences 

of whistleblowing, interim relief while the investigation is in process, attorney fees for 
successful whistleblowers and an employment transfer option. 

14)  Establish a whistleblower compensation program that includes a limited percentage-
based reward for original information that leads to successful monetary recovery.  

 
 

Recommended Reading for further detail and information: 

 Tom Devine, “International Best Practices for Whistleblower Policies” (22 July 2016), 
Government Accountability Project, online: 
<https://www.whistleblower.org/international-best-practices-whistleblower-policies>. 

 House of Commons, Standing Committee on Government Operations and Estimates, 
Strengthening the Protection of the Public Interest Within the Public Servants Disclosure 
Protection Act (June 2017), Chair: Tom Lukiwski), online: 
<ourcommons.ca/DocumentViewer/en/42-1/OGGO/report-9/>. 

 Gerry Ferguson, Global Corruption: Law, Theory and Practice, 2nd ed. (International 
Centre for Criminal Law Reform, 2017), Chapter 12, online: 
<https://icclr.law.ubc.ca/resources/global-corruption-law-theory-and-practice/> 

 Transparency International, “Recommended draft principles for whistleblowing 
legislation” (2009), online: 
<https://www.transparency.org/files/content/activity/2009_PrinciplesForWhistleblowing
Legislation_EN.pdf>. 
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Annex A: UK’s Public Interest Disclosure Act, 1998 c. 23 
 
Section 43B(1) 

43B Disclosures qualifying for protection 
 

(1) In this Part a “qualifying disclosure” means any disclosure of information which, in the 
reasonable belief of the worker making the disclosure, tends to show one or more of the 
following— 

(a) that a criminal offence has been committed, is being committed or is likely to be 
committed, 

(b) that a person has failed, is failing or is likely to fail to comply with any legal 
obligation to which he is subject, 

(c) that a miscarriage of justice has occurred, is occurring or is likely to occur, 
(d) that the health or safety of any individual has been, is being or is likely to be 

endangered, 
(e) that the environment has been, is being or is likely to be damaged, or 
(f) that information tending to show any matter falling within any one of the 

preceding paragraphs has been, is being or is likely to be deliberately concealed. 
(2) For the purposes of subsection (1), it is immaterial whether the relevant failure occurred, 

occurs or would occur in the United Kingdom or elsewhere, and whether the law 
applying to it is that of the United Kingdom or of any other country or territory. 

(3) A disclosure of information is not a qualifying disclosure if the person making the 
disclosure commits an offence by making it. 

(4) A disclosure of information in respect of which a claim to legal professional privilege (or, 
in Scotland, to confidentiality as between client and professional legal adviser) could be 
maintained in legal proceedings is not a qualifying disclosure if it is made by a person to 
whom the information had been disclosed in the course of obtaining legal advice. 

(5) In this Part “the relevant failure”, in relation to a qualifying disclosure, means the matter 
falling within paragraphs (a) to (f) of subsection (1) 

 
Section 43K(1)(a)-(d) 

43K Extension of meaning of “worker” etc. for Part IVA. 
(1) For the purposes of this Part “worker” includes an individual who is not a worker as 

defined by section 230(3) but who— 
(a) works or worked for a person in circumstances in which— 

(i) he is or was introduced or supplied to do that work by a third person, and 
(ii) the terms on which he is or was engaged to do the work are or were in 

practice substantially determined not by him but by the person for whom 
he works or worked, by the third person or by both of them, 
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(b) contracts or contracted with a person, for the purposes of that person’s business, 
for the execution of work to be done in a place not under the control or 
management of that person and would fall within section 230(3)(b) if for 
“personally” in that provision there were substituted “(whether personally or 
otherwise)”, 

(c) works or worked as a person providing general medical services, general dental 
services, general ophthalmic services or pharmaceutical services in accordance 
with arrangements made— 

(i) by a Health Authority under section 29, 35, 38 or 41 of the National 
Health Service Act 1977, or 

(ii) by a Health Board under section 19, 25, 26 or 27 of the National Health 
Service (Scotland) Act 1978, or 

(d) is or was provided with work experience provided pursuant to a training course or 
programme or with training for employment (or with both) otherwise than— 

(i) under a contract of employment, or 
(ii) by an educational establishment on a course run by that establishment; 

and any reference to a worker’s contract, to employment or to a worker being 
“employed” shall be construed accordingly. 
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Annex B: New Zealand’s Protected Disclosures Act, 2000 No 7 
 
Section 3(1) “serious wrongdoing” 
“serious wrongdoing” includes any serious wrongdoing of any of the following types: 

(a) an unlawful, corrupt, or irregular use of funds or resources of a public sector 
organisation; or 

(b) an act, omission, or course of conduct that constitutes a serious risk to public health or 
public safety or the environment; or 

(c) an act, omission, or course of conduct that constitutes a serious risk to the maintenance of 
law, including the prevention, investigation, and detection of offences and the right to a 
fair trial; or 

(d) an act, omission, or course of conduct that constitutes an offence; or 
(e) an act, omission, or course of conduct by a public official that is oppressive, improperly 

discriminatory, or grossly negligent, or that constitutes gross mismanagement,— whether 
the wrongdoing occurs before or after the commencement of this Act 
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Annex C: Serbia’s Law on the Protection of Whistleblowers Act, No. 128/2013 
 
Translation available at: https://whistlenetwork.files.wordpress.com/2017/01/law-on-protection-
of-whistleblowersfinal.pdf 
  
Article 2(1), “whistleblowing” 
“whistleblowing” shall mean the disclosure of information regarding an infringement of 
legislation; violation of human rights; exercise of public authority in contravention of the 
purpose it was granted; or danger to life, public health, safety, and the environment; or with the 
aim to prevent large-scale damage. 
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Annex D: Ireland Protected Disclosures Act 2014 
 
Section 5. “Protected disclosures” 
 

(1) For the purposes of this Act “protected disclosure” means, subject to subsection (6) and 
sections 17 and 18 , a disclosure of relevant information (whether before or after the date 
of the passing of this Act) made by a worker in the manner specified in section 6 , 7 , 8 , 
9 or 10. 

(2) For the purposes of this Act information is “relevant information” if— 
(a) in the reasonable belief of the worker, it tends to show one or more relevant 

wrongdoings, and 
(b) it came to the attention of the worker in connection with the worker’s 

employment. 
(3) The following matters are relevant wrongdoings for the purposes of this Act— 

(a) that an offence has been, is being or is likely to be committed, 
(b) that a person has failed, is failing or is likely to fail to comply with any legal 

obligation, other than one arising under the worker’s contract of employment or 
other contract whereby the worker undertakes to do or perform personally any 
work or services, 

(c) that a miscarriage of justice has occurred, is occurring or is likely to occur, 
(d) that the health or safety of any individual has been, is being or is likely to be 

endangered, 
(e) that the environment has been, is being or is likely to be damaged, 
(f) that an unlawful or otherwise improper use of funds or resources of a public body, 

or of other public money, has occurred, is occurring or is likely to occur, 
(g) that an act or omission by or on behalf of a public body is oppressive, 

discriminatory or grossly negligent or constitutes gross mismanagement, or 
(h) that information tending to show any matter falling within any of the preceding 

paragraphs has been, is being or is likely to be concealed or destroyed. 
(4) For the purposes of subsection (3) it is immaterial whether a relevant wrongdoing 

occurred, occurs or would occur in the State or elsewhere and whether the law applying 
to it is that of the State or that of any other country or territory. 

(5) A matter is not a relevant wrongdoing if it is a matter which it is the function of the 
worker or the worker’s employer to detect, investigate or prosecute and does not consist 
of or involve an act or omission on the part of the employer. 

(6) A disclosure of information in respect of which a claim to legal professional privilege 
could be maintained in legal proceedings is not a protected disclosure if it is made by a 
person to whom the information was disclosed in the course of obtaining legal advice. 
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(7) The motivation for making a disclosure is irrelevant to whether or not it is a protected 
disclosure. 

(8) In proceedings involving an issue as to whether a disclosure is a protected disclosure it 
shall be presumed, until the contrary is proved, that it is. 

 
Section 3. “worker” 
 
“worker” means an individual who— 

(a) is an employee, 
(b) entered into or works or worked under any other contract, whether express or implied 

and (if it is express) whether oral or in writing, whereby the individual undertook to do 
or perform (whether personally or otherwise) any work or services for another party to 
the contract for the purposes of that party’s business, 

(c) works or worked for a person in circumstances in which— 
(i) the individual is introduced or supplied to do the work by a third person, and 
(ii) the terms on which the individual is engaged to do the work are or were in 

practice substantially determined not by the individual but by the person for 
whom the individual works or worked, by the third person or by both of them, 

(d)  is or was provided with work experience pursuant to a training course or programme or 
with training for employment (or with both) otherwise than— 

(i) under a contract of employment, or 
(ii) by an educational establishment on a course provided by the establishment, and 

includes an individual who is deemed to be a worker by virtue of subsection (2) 
(b) and any reference to a worker being employed or to employment shall be 
construed accordingly. 
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Annex E: US False Claims Act 31 US Code § 3730 – Civil actions for false claims 
  
31 USC 3730(h) Relief from Retaliatory Actions 

(h) Relief From Retaliatory Actions.— 
(1) In general.— 
Any employee, contractor, or agent shall be entitled to all relief necessary to make that 
employee, contractor, or agent whole, if that employee, contractor, or agent is discharged, 
demoted, suspended, threatened, harassed, or in any other manner discriminated against in 
the terms and conditions of employment because of lawful acts done by the employee, 
contractor, agent or associated others in furtherance of an action under this section or other 
efforts to stop 1 or more violations of this subchapter. 

  



21 
 

Annex F: US Whistleblower Protection Act 5 US Code § 1221(e) 
 
Individual right of action in certain reprisal cases 

 
(e) 

(1) Subject to the provisions of paragraph (2), in any case involving an alleged prohibited 
personnel practice as described under section 2302(b)(8) or section 2302(b)(9)(A)(i), (B), 
(C), or (D), the Board shall order such corrective action as the Board considers appropriate if 
the employee, former employee, or applicant for employment has demonstrated that a 
disclosure or protected activity described under section 2302(b)(8) or section 
2302(b)(9)(A)(i), (B), (C), or (D) was a contributing factor in the personnel action which was 
taken or is to be taken against such employee, former employee, or applicant. The employee 
may demonstrate that the disclosure or protected activity was a contributing factor in the 
personnel action through circumstantial evidence, such as evidence that— 

(A) the official taking the personnel action knew of the disclosure or protected activity; 
and 
(B) the personnel action occurred within a period of time such that a reasonable person 
could conclude that the disclosure or protected activity was a contributing factor in the 
personnel action. 

(2) Corrective action under paragraph (1) may not be ordered if, after a finding that a 
protected disclosure was a contributing factor, the agency demonstrates by clear and 
convincing evidence that it would have taken the same personnel action in the absence of 
such disclosure. 
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Annex G: US Dodd-Frank Act 9 USC § 922 (2010) 
 

Whistleblower Protection  
 
(a) IN GENERAL.—The Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.) is amended by 
inserting after section 21E the following:  
 
“SEC. 21F. SECURITIES WHISTLEBLOWER INCENTIVES AND PROTECTION.  
 

“(b) AWARDS.—  
“(1) IN GENERAL.—In any covered judicial or administrative action, or related action, 
the Commission, under regulations prescribed by the Commission and subject to 
subsection (c), shall pay an award or awards to 1 or more whistleblowers who voluntarily 
provided original information to the Commission that led to the successful enforcement 
of the covered judicial or administrative action, or related action, in an aggregate amount 
equal to—  

(A) not less than 10 percent, in total, of what has been collected of the monetary 
sanctions imposed in the action or related actions; and  
(B) not more than 30 percent, in total, of what has been collected of the monetary 
sanctions imposed in the action or related actions.  
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