Fairness Beyond Law: How Contemporary Chinese
Courts Smooth Financial Loss and Repair Emotional
Rupture (with Benjamin Liebman, Columbia Law)

Rachel Stern, Professor of Law and Political Science, University
of California (Berkeley)

Most writing on Chinese courts tells a story of courts that seek to apply the
law except when political obligations to maintain stability or protect
economic interests push them to other outcomes. In this Essay, we draw on
a dataset of 42 million Chinese court cases to argue that this focus on
political control overlooks a key function of Chinese courts: their smoothing
role. In a wide range of cases, courts pursue equitable outcomes that seek
to mitigate economic and emotional loss and restore and preserve
relationships. Courts pursue this goal both within and beyond the
boundaries of formal law, typically by imposing costs on parties with ethical,
but not legal, obligations to the victims. Sometimes, courts cite broad
fairness provisions in Chinese law, or adopt pro-plaintiff interpretations of
existing legal rules. And sometimes, courts clearly act beyond the written
law. Chinese courts, in short, try to deliver substantive justice within the
constraints of the remedies available. In so doing, they uphold social order
by ensuring those who have suffered losses are compensated, family and
neighborly ties are preserved, and emotional harm is acknowledged.
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Rachel E. Stern is a Professor of Law and Political Science
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mobilization and lawyers in contemporary China. This
paper is part of a collaborative effort to analyze the 60+
million Chinese judicial decisions placed online
following a 2014 policy change.
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