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EXECUTIVE SUMMARY

Amidst an increasingly turbulent geopolitical landscape, Canada has not been immune to populist
polarization and deepening political divides. These phenomena have manifested, in part, in a higher
frequency of incidences of prejudice and discrimination against minority groups and, in particular, Muslim
people. A worrisome spike in “Islamophobia” — used in this report to describe discriminatory and hateful
views toward people of actual or perceived Muslim faith based on prejudices and stereotypes
accompanied by correspondent hate speech and action — has occurred across the Provinces and
Territories of Canada, as well as throughout the world. While criticizing any religion is a legitimate
exercise of freedom of expression, hateful and stereotypical narratives can interfere with the exercise of
fundamental protected rights. This briefing paper underlines the obligations of the Canadian government
to counter prejudicial discourse by upholding and promoting a culture of rights in accordance with
international law.

Canada has an obligation to address racial and religious intolerance under various international human
rights treaties that it chose to ratify. These human rights covenants obligate Canada to protect the
fundamental rights to freedom of religion and equality for all groups, including different religious and
racial minorities, and to ensure freedom from discrimination. Intercultural and human rights-focused
education aimed at promoting tolerance and preventing discriminatory narratives and conduct are key
elements Canada should include in its approach to combating intolerance. Soft law and foreign and
regional jurisprudence provide additional support for combating religious and racial intolerance, as well
as useful guidance for Canada with respect to implementing its own anti-discrimination legislation.
Multiple international bodies state that no religion should be equated with terrorism, a phenomenon
cited as justification for Islamophobia. The experience of prejudice and discrimination on the basis of
religion is also recognized to have a gender dimension, as can be seen in Canada through the gendered
impacts of, for example, restrictions on the nigab, in opposition to various international gender-related
legal norms. Further, Islamophobic incidents often intersect with race and migrant status, as
discrimination and prejudice on the basis of race, religion, and migrant status frequently overlap.

In order to uphold its international obligations and to lead in combating discrimination and intolerance,
Canada should form a collective, sustainable response to counter Islamophobia. The government should
acknowledge this phenomenon, and other types of racial and religious discrimination, as a systemic,
pervasive problem, rather than mere isolated incidents. Canada should support existing efforts to enact
measures in Provincial Legislatures and in Parliament to counter all forms of racial and religious
discrimination.

M-103, a non-binding federal motion passed in March 2017, calls on the Canadian government to take
steps to address Islamophobia and other forms of racism and religious discrimination, and recommends
ways for Canada to address these issues. It is a step in the right direction — however, there is still much

that can be done, both at the federal and provincial level, to proactively combat Islamophobia and other
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forms of racism and religious discrimination in line with international law.

Responses should be contextual, take into account the differences between respective communities

throughout Canada, and engage with other forms of oppression that exist in Canadian society.

Recognition of the intersections between Islamophobia and other forms of discrimination, including

discrimination based on gender, gender expression, class, sexuality, and disability, will allow the

government to further promote diversity and a culture of rights in Canada.

Bearing this in mind, this briefing paper recommends that Canada take the following actions to strengthen

its rights-protecting capacity and efforts to combat extreme forms of hatred and prejudice, such as

Islamophobia:

In relation to international human rights bodies:

1)

In order to promote religious and racial tolerance, Canada should effectively inform citizens of
their right to submit petitions to the Human Rights Committee following the exhaustion of
domestic remedies. The government should also properly disseminate decisions of the Human
Rights Committee, making them accessible for all individuals within Canada.

Canada should make a declaration recognizing the Convention for the Elimination of Racial
Discrimination (“CERD”) Committee as competent to receive individual communications for
potential State violations of their obligations under this Convention. It should mention and
include instances of Islamophobia and anti-Muslim sentiment in future reports to the Committee.

For domestic legislation and policy:

1)

2)

3)

In line with the recommendations of the Special Rapporteur on Racism, Canada should take
proactive steps to ensure members of Muslim communities, and other minorities, have equal
access to the services of law enforcement and the justice system, in practice. Specifically,

a) the government should assess the level of trust, safety, and access that members of
Muslim communities have with law enforcement and the justice system, and take steps
to improve this relationship as necessary;

b) law enforcement personnel should receive specific training on anti-discrimination
obligations and hate speech laws; and

c) the government should institute systems to monitor whether law enforcement personnel
are engaging in discriminatory practices against Muslim communities, such as profiling.

In developing its approach to combating Islamophobia and related intolerance, Canada should
keep in mind the advice of the Special Rapporteur on cultural rights and draw on the
longstanding work of anti-racist, migrant rights, intercultural, and interfaith groups and human
rights defenders. Canada should also, in developing laws and programs, consult with groups most
affected by hatred on the basis of religion, race, and migrant status. This should include
consultations with women and other marginalized members of affected communities.

The federal government should consult provincial governments to ensure that educational
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9)

policies adequately promote religious and racial tolerance, especially toward minority groups
within their respective regions.

In its most recent review of Canada, the Committee on the Elimination of Racial Discrimination
expressed concern surrounding disparities and discrepancies for integration of the Convention
and federal mechanisms to combat racism within Provinces and Territories." The government
should implement initiatives to consult with the provinces and review mechanisms to ensure
coordination amongst Provinces and Territories in dealing with racism and religious
discrimination.

It has been seven years since the conclusion of Canada’s five-year Action Plan to Combat Racism.
In light of the continued influx of immigrants and refugees since this time, the Government
should consider creating another Action Plan to combat racism and religious discrimination in
response to the ever-changing cultural and social context in Canadian society.

Canada should repeal the requirement of the Attorney General’s consent to proceed with
prosecutions under Sections 318 and 319(2) of the Criminal Code.

The federal legislature should broaden the requirements under Section 319(1) of the Criminal
Code, and either clearly define or omit reference to a “breach of the peace,” which is inherently
vague.

The federal legislature must define “public benefit” in the defences of Sections 318 and 319 of
the Criminal Code to only include public safety, order, health, morals, and others’ fundamental
rights, in order to limit the scope of permitted defences to those enumerated in international
law.

Section 319(7)’s definition of “communicating”, in the Criminal Code, should include more explicit
reference to online discrimination, which is growing in frequency.

10) The government must develop a comprehensive and consistent approach to online forms of

discrimination, in light of the 2014 repeal of Section 13 of the Canadian Human Rights Act
regulating internet hate speech.

11) In order to adequately protect all individuals from arbitrary and discriminatory detention during

declared national emergencies, Canada must revise Section 4(b) of the Emergency Act to include
foreign nationals.

12) To be effective against racial and religious discrimination, Canadian legislation should explicitly

note the history of hate speech as part of the underlying foundation of genocide/apartheid, and
expressly stipulate the need to counter hate speech and systemic discrimination.



INTRODUCTION

“Scapegoat populism” and hatred toward religious and racial ‘others’ is on the rise globally.> This
phenomenon, which currently implicates the spread of “Islamophobia,” as well as anti-migrant, anti-
refugee sentiment, is present in many countries in the world, including Canada.? Such sentiments have
resulted in numerous instances of hate speech, violence, persecution, and discriminatory actions that
threaten to deepen existing divides and foment conflict. This briefing paper recognizes the rise in anti-
Muslim discourse and hateful narratives and employs the framework of international human rights law to
demonstrate the need and obligation to counter hatred and intolerance by upholding and promoting a
culture of rights. Specifically, this paper identifies Canada’s international legal obligations to address
racism and religious intolerance and puts forward recommendations on what the State can do to combat
both Islamophobia and anti-refugee sentiment. More broadly, the legal section provides guidance with
respect to Canada’s obligations to protect its minority groups and religions.”

Islamophobia in Canada Today

The problem of Muslims being perceived as at the very least “other”, or at worst, the “enemy”” appears
to be growing.® An alarming number of incidents of prejudice and discrimination have occurred, and
continue to occur at increasing rates, across the provinces and territories.” A November 2017 poll showed
that 46% of Canadians believe the overall presence of Islam in Canadian public life to be damaging
Canada and Canadian societies, while almost two-thirds of Canadians say the influence of Islam in Canada
is growing.® The number of police-reported hate crimes targeting Muslim-Canadians more than doubled
over a three-year period from 2013-2016 (the most significant increase of any group surveyed).’
Statistics Canada reported a 61% increase in police-reported crimes motivated by hate against the
Muslim population in 2015, with police forces across the country recording 159 religiously motivated hate
crimes against Muslims — up from 99 in 2014, and 45 in 2012."° Multiple studies have found evidence that
Canadians are more likely to hold biased views of Muslims than any other group in society.*!

This phenomenon has only become more complex in today’s globalized world, in which it is not
automatically clear from where people come and to which religion they adhere. More than ever before,
societies are making the mistake of blurring the overlap of religious and racial discrimination. In the
context of Islamophobia, this means that the experience of Arab Muslims in North America — those who
are more readily perceived to be Muslim and therefore “other” — is disproportionate to that of Muslims
who do not appear to come from the Middle East or South Asia, such as Muslims of European or East
Asian descent, who have been less centrally targeted for discrimination and prejudice.’” Meanwhile,
Islamophobia includes discrimination based on perceived religious identity, such that non-Muslims,
including Sikhs and Arab Christians, have also been targets of anti-Muslim violence in cases of so-called

“mistaken identity”."



These biases against Muslim people seem not only to be present in the public opinion, but also in the
policy decisions of our Federal and Provincial governments. For example, in 2011 the Québec legislature
sparked a nationwide debate over the passing of Bill 94, which would effectively deny essential
government services, public employment, education, and health care to Muslim women who wear the
nigab." In the same year, then Minister of Citizenship and Immigration, Jason Kenney, banned the nigab
from citizenship ceremonies. In 2014, the federal government passed Bill C=24, which allowed Canada to
strip people who were convicted of fraud or national security crimes of citizenship if they were dual
citizens, landed immigrants, or eligible for citizenship in another country, instead of pursuing only criminal
convictions. Some Canadian citizens expressed a fear that Muslims would be targeted by this law and lose
their Canadian citizenship in the name of national security.” The following year, the federal government
passed the Zero Tolerance for Barbaric Cultural Practices Act, with stated objectives of criminalizing
forced marriage, polygamy, and “honour killings”.*® Despite the breadth of objectives, the rhetoric used in
discussing this law was predominantly directed towards Muslims."’

In 2017, Islamophobia in Canada continued to intensify. By the end of December 2017, 70 anti-Muslim
hate crimes had been reported to police, with incidents ranging in nature from online harassment, to
verbal threats and abuse, to physical attacks—'® most infamously, the January 2017 attack on a Québec
mosque, in which 6 men were killed and 19 others injured.” Prime Minister Justin Trudeau, while not
specifically recognizing the Islamophobic nature of the attack, highlighted that the attack targeted
innocents who were simply practicing their faith, thereby constituting an attack on religious freedom. He
quickly condemned the incident as a terrorist attack, stating in Parliament that “[t]his was a group of
innocents targeted for practising their faith. Make no mistake it was a terrorist attack. It was an attack on
our most intrinsic and cherished values as Canadians — values of openness, diversity and freedom of

religion.”?

Other anti-Muslim incidents occurring this year include a bomb threat against Muslims at
Concordia University on March 1, 2017, the vandalizing of the Tawuba mosque in Montreal, and the

physical assault of a young Muslim woman in Mississauga, Ontario, among others.”"

In response to the recent rise in hate crimes, Liberal MP Igra Khalid tabled parliamentary motion M-103,
seeking to have MPs study and find solutions to Islamophobia. This non-binding motion (not a law) passed
on March 23, 2017.% Specifically, the motion calls on the federal government to do three things:

” ou

recognize the need to “quell the rising public climate of hate and fear;” “condemn Islamophobia and all
forms of systemic racism and religious discrimination;” and “request that the Standing Committee on
Canadian Heritage undertake a study” of these issues and propose solutions.”® Weeks after the tabling of
M-103, the Ontario legislature unanimously passed an anti-Islamophobia motion tabled by Liberal MPP
Nathalie Des Rosiers. The Ontario motion called on the legislature to “stand against all forms of hatred,
hostility, prejudice, racism and intolerance, and to rebuke a “growing tide of anti-Muslim rhetoric and
sentiments” (for more on these motions, see Analysis section).” On August 31, 2017, while delivering
remarks recognizing the beginning of Eid al-Adha in Saskatoon, Trudeau called for Canadians to stand

725

together “united against racism, hatred and Islamophobia.””> Unfortunately these efforts continue to be

met with opposition — most notably, perhaps, the passage of Bill 62 by the National Assembly of Quebec
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on October 18, 2017, banning the wearing of face coverings for people giving or receiving a service from
the state, a move suspected of targeting Muslim women who wear the nigab or burga.”

Terminology

While it is not known who coined the term “Islamophobia”, the first appearance of the word in print is
thought to have occurred in 1910 in two French works that discussed what the authors called
“Islamophobie” in the context of Western colonization of Africa.?” These early definitions are notable in
that they use the word “prejudice”, indicating a view of Islamophobia as being neither the “fear of Islam”
nor the critique of its religious tenets, but rather a form of hostility towards Muslims on the basis of their
religion.”® Interpretations of later French usages note that the term refers not to degrading and/or
erroneous representations of Islam, but to the motivation behind the misrepresentations: an inherent
bias, or prejudice, in the author’s treatment of Islam.”® In modern usage,® Islamophobia relies on
characterizations of Islam and its adherents as uniquely prone to certain tendencies, such as violence and
sexism, and uniquely hostile to others, such as democracy and secular government.*

This paper recognizes that the current global phenomenon address here is, in many ways, more than a
“fear” or “phobia” of the religion of “Islam”. Rather, the phenomenon tends to manifest as a hatred of
Muslim groups and individuals, rather than the religion itself, with effects felt disproportionately by Arab
Muslims. Thus, in this paper, the term “Islamophobia” is used to describe discriminatory and hateful
views toward people of actual or perceived Muslim faith (perceptions that are often based in prejudices
and stereotypes). Some individuals have expressed concern that using the term ‘Islamophobia’ acts to
limit free expression, in particular by limiting criticism of Islam or its tenets.* While recognizing the
paramount importance of both freedom of expression and freedom of religion, this paper simultaneously
acknowledges and seeks to address the prevalence of stereotypical and prejudiced discourses about
Islam, and associated hateful views and acts toward those of actual or perceived Muslim faith. Criticizing
Islam or any religion is a legitimate exercise of freedom of expression rights. However, where hateful and
stereotypical narratives interfere with the safe exercise of protected rights (for example due to acts of
violence and harassment), the government has responsibilities to use rights-respecting means to counter
prejudicial discourse.®

Framing a Response

Canada should ensure that anti-Muslim sentiment does not intensify and become entrenched in public
opinion and governmental policies. Rather, Canada should take active steps to counter Islamophobia and
support existing efforts to enact measures in Provincial Legislatures and in Parliament to counter
Islamophobia. This report aims to contribute to these efforts by reviewing Canada’s obligations under
international law and translating them into the domestic context. In so doing, this paper acknowledges
that hatred and hate crimes toward those of actual or perceived Muslim faith relate to and are informed



by global narratives and policies, including the so-called “War on Terror” and rhetoric used in its
justification, incursions on civil liberties through the banning of forms of religious dress, the Trump
administration executive orders banning travel from some Muslim-majority countries, and other
inflammatory political rhetoric.**

This paper also employs and acknowledges the intersections between Islamophobia and other forms of
discrimination, including discrimination based on gender, gender expression, race, class, sexuality, and
disability. Islamophobia is not just interpersonal and should not be viewed as an issue of isolated hate
crimes perpetrated by misguided individuals, but a pervasive systemic problem. Projections of
Islamophobia are not experienced in the same form by all people of Muslim faith. Therefore, a collective,
rather than isolated, response to this issue is needed in order to implement a sustainable response in
accordance with Canada’s international obligations.

10



CANADA'S LEGAL OBLIGATIONS TO ADDRESS ISLAMOPHOBIA

This section outlines international and domestic law that supports the prevention of Islamophobia in
Canada. Canada has ratified and acceded to multiple international human rights treaties that create
binding obligations on States parties to adequately address racism and religious intolerance. Part | will
focus on Canada’s international obligations arising from treaties that address racism and religious
intolerance. Part Il discusses regional and foreign jurisprudence on racism and religious discrimination to
assess whether other countries’ approaches to these issues can provide guidance for Canadian law and
policy makers. Part lll will provide a comprehensive discussion of whether the Canadian legal system
(both legislative and common law) gives direct and adequate legal effect to its international obligations.*

Part | — Relevant International Law
A) Binding International Instruments

i) International Convention on the Elimination of All Forms of Racial Discrimination (“ICERD”)

The main objective of the International Convention on the Elimination of All Forms of Racial
Discrimination (“ICERD,” 1966) is to promote and encourage States parties to work toward the
elimination of racial discrimination. Canada signed the ICERD in 1966 and acceded®® in 1970.* Racial
discrimination is defined as “any distinction, exclusion, restriction or preference based on race, colour,
descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing...human
rights and fundamental freedoms in the political, economic, social, cultural or any other field of public
life”.*® The definition of discrimination in Article 1 of the ICERD “does not cover discrimination based on

religion alone”.*

Articles 3-7 of the ICERD outline the requirements of States parties to promote the objective of this
Convention. These requirements include: active prohibition of racial segregation®’, condemnation of
organizations and propaganda based on superiority of one race or group of persons*', assurance of equal
guarantee of fundamental rights*’, implementation of effective protection and remedies against acts of
racial discrimination®, and adoption of immediate and effective measures within teaching, education,
and culture to combat racial discrimination.** Despite insufficiencies in its implementation, Canada’s 2005
National Action Plan Against Racism provides an example of a comprehensive strategy for
implementation of these obligations. Some aspects of the strategy that could be readily applied to
Islamophobia include: initiatives to specifically assist victims of racial and religious discrimination®,
programs enabling and supporting civil society in the promotion of tolerance and diversity, outreach and
support programs specifically for children of minority groups, and dissemination of hate speech laws for
the public service and internet service providers.*®
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The ICERD established an independent Committee to receive and consider communications from States
parties and individuals — i.e. a mechanism by which individuals and States parties are able to bring forth
claims of violations of the ICERD.*” To date, Canada has not made a declaration under Article 14 of the
ICERD to recognize the competence of the Committee for its purpose, outlined above. This precludes any
individual from bringing an individual communication to the Committee for investigation and adjudication
on potential violations of rights under the ICERD, by Canada.*®

In furtherance of its commitment to the principles of the ICERD, Canada should recognize the
competence of the Committee and allow individuals to bring individual communications against Canada.
While it is possible for the Committee to consider a claim of double discrimination (a claim that includes
religion and a grounds of discrimination under Article 1(1)), the Committee’s jurisprudence clearly
outlines a distinction between race and religion in determinations of admissibility as “general references
to Muslims, do not single out a particular group of persons, contrary to article 1 of the Convention”.*
Therefore, in the context of Islamophobia, Canada’s obligations under the ICERD only protect against
distinction, exclusion, restriction or preference that stem from the enumerated ground of race. In cases
where racial discrimination is associated with religious discrimination (i.e. the individual being
discriminated against is, in fact, Muslim), the claimant would likely have grounds for double
discrimination, which would fall under the jurisdiction of the Committee. Thus, recognition of the
competence of the Committee will allow for individuals in Canada to bring before the Committee claims

of discrimination based on Arab ethnicity and its perceived (or actual) correlation with Islam.>

It bears noting that in Canada’s official report to the Committee on the Elimination of Racial
Discrimination this year, the government omitted identifying Islamophobia as a form of racism, thereby
reinforcing harmful narratives and contributing to rendering Islamophobia invisible.” Islamophobia
should be identified as a form of racism and included in future reports to the Committee.

i) International Covenant on Civil and Political Rights (“ICCPR")

The main objective of the International Covenant on Civil and Political Rights (“ICCPR,” 1966) is to
promote freedom and dignity for each individual person, through recognition and protection of each
person’s civil and political rights in the societies of States parties.® Canada acceded to the ICCPR in
1976.> The ICCPR requires States parties to ensure that all the rights under the Covenant are respected
and promoted for each individual without distinction as to race and religion (among other distinctions).>

Many articles in the ICCPR prohibit discrimination based on race and religion, and obligate States parties
to promote equal protection of individuals and to ensure enjoyment of the rights under the Covenant. For
instance, States parties must ensure that advocacy of racial or religious hatred that incites discrimination
is prohibited by law®, and that effective provisions against racial and religious discrimination are available
in States parties’ domestic law.>® Measures must also be taken by States parties to ensure that all citizens
have equal rights to participate in public affairs, to vote, and to be protected by the law.>” Additionally, if
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ethnic and religious minorities exist in a State party, these minorities must be allowed to profess and
practice their own religion and to enjoy their own culture and language.®® Finally, children must be
protected and afforded their rights without discrimination as to race and religion.*

Apart from these general obligations, the ICCPR also outlines the scope of freedom of religion and the
obligations on States parties to: allow for individuals to choose and manifest their religion or belief®,
protect individuals from coercion to adopt a religion or belief®!, and ensure that parents or legal
guardians have the freedom to provide “religio[us] and moral education [for] their children in conformity

with their own convictions”.®*

In public emergencies, the ICCPR recognizes the ability of States parties to briefly derogate from
obligations under the ICCPR. Yet, any measures taken during emergencies may not discriminate based on
race and religion.®®> Moreover, States parties may not derogate from respecting and upholding freedom of
religion, conscience and thought, rights guaranteed under Article 18 of the ICCPR.* The only acceptable
limits on an individual's freedom of religion and belief are those necessary “to protect public safety,
order, health, morals, or the fundamental rights and freedoms of others”.®® The scope of these grounds is

not defined in the ICCPR.

Aside from provisions that directly relate to religious and racial discrimination, the phenomenon of
Islamophobia also threatens other rights under the ICCPR. The right to life under Article 6 is threatened
through physical attacks against individuals motivated by hatred for a religion and/or certain racial
groups. Further, under Article 17 of the ICCPR, one’s right to privacy and the right to be protected against
unlawful attacks on honour and reputation are threatened through intolerance and discrimination. This is
especially true of attacks against religious structures and buildings, or individuals attending religious
services. Finally, implicit and explicit discrimination can have an impact on one’s right to be involved in
public affairs (Article 25). If a State allows intolerance and bias against identifiable groups of individuals to
proliferate, this could threaten their opportunity to meaningfully participate in public life by inducing
individuals to remain in the comparative ‘safety’ of the private sphere.

iii) International Covenant on Economic, Social and Cultural Rights (“ICESCR")

The International Covenant on Economic, Social and Cultural Rights (“ICESCR,” 1966) was ratified by
Canada in 1976.%° The ICESCR briefly addresses religious and racial discrimination, requiring States parties
to ensure that their education enables individuals to “participate effectively in a free society”, including
the promotion of tolerance and friendship amongst all racial, ethnic, and religious groups.®” The ICESCR
also echoes the ICCPR in its obligation on States parties to ensure that individuals are able to educate
their children in conformity with their own religious and moral convictions.®® State obligations under the
ICESCR would extend to including educational programs related to promoting tolerance and inclusion,
combating prejudice among youth, and allowing a reasonable degree of flexibility within the education
system to accommodate different individuals’ religious and belief systems.

13



iv) Convention on the Rights of the Child (“CRC")

The Convention on the Rights of the Child (“CRC,” 1989) was ratified by Canada in 1991.%° Similar to the
ICCPR, the CRC seeks to ensure that children are afforded the right to freedom of religion7o, as well as the
right to profess and practice their own religion.”" The CRC also requires States parties to ensure that
education of children includes adequate preparation for living in a free society, and for recognizing and
respecting the fundamental freedoms of individuals.”” Finally, the CRC creates an obligation to consider
religious background when assessing the desirability of potential solutions for children deprived of their
family environment.”® These rights are implicated, at different levels, by the phenomenon of
Islamophobia and require Canada to take various affirmative steps to be in compliance with the CRC.”

v) Convention on the Elimination of All Forms of Discrimination Against Women (“CEDAW”)

The primary objective of the Convention on the Elimination of All Forms of Discrimination Against Women
(“CEDAW,” 1979) is to institutionalize equality for women under international law and to present a plan
of action to secure equality for women.” Canada ratified CEDAW on December 10, 1981. CEDAW defines
discrimination as “any distinction, exclusion or restriction made on the basis of sex...in the political,
economic, social, cultural, civil or any other field”.”® The treaty calls on States to take all appropriate
measures to secure women’s ability to exercise their fundamental freedoms and human rights on an
equal basis with men, including in public and political life and employment.”” As noted in the introduction,
certain forms of Islamophobic discrimination in Canada—especially those related to dress or gender-
specific religious practices—may have a particular impact on women. Where, for example, bans on
wearing veils such as those in Quebec limit access to employment or government services for some
Muslim women, Canada may be in violation of its obligations under CEDAW. The disproportionate impact
of Islamophobic hate crimes on women (e.g. from 2010 to 2015, Muslim populations had the highest
percentage (53%) of hate crime victims who were female)’® further triggers protections and Canadian
obligations under CEDAW.

vi) Genocide Convention and the Responsibility to Protect

The Genocide Convention (1948) calls on all States parties to take practical measures to prevent and
punish the egregious crime of genocide.” The actions that constitute genocide are defined in Article I
and, most relevant to current expressions of Islamophobia, include both killing members of a group or
causing serious bodily harm to members of a group.®® Members of a group include racial or religious
groups. Under the Genocide Convention, acts punishable by States include genocide, conspiracy to
commit genocide, incitement to commit genocide, attempt to commit genocide, and complicity in
genocide.® These acts all require intent on the part of the alleged perpetrator, which is a high threshold,
and difficult to substantiate.®
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Initial acts of incitement and hate speech may facilitate growing resentment against an identifiable group
and have the potential to culminate in egregious human rights violations such as genocide. By punishing
both incitement and conspiracy to commit genocide, States parties recognize the importance of
protecting identifiable groups through prevention of both incitement and conspiracy to genocide, along
with the crime itself.*® Even though the distance between individual Islamophobic acts and a
phenomenon like genocide may seem substantial, it is important to recognize that failing to prevent the
rise of prejudicial discourse may lead to the incitement of hatred and violent acts, eventually culminating
in the worst forms of group-targeted violence and subjugation. Canada’s obligations to prevent and deter
genocide of course extend to the well-being of potentially vulnerable minority groups within its borders.
The government should therefore pay special attention to any trends indicating the growth of violent and
discriminatory movements.

B) Additional Influential International Authority on Racism, Intolerance, and Minority Religions

In addition to treaties, other international instruments and standards instruct and encourage States to
take concrete steps to bring an end to all forms of racism and xenophobia, including intolerance of
minority religions. Some of these instruments may be helpful in interpreting domestic law, particularly
where Canada has supported them, while others clarify international requirements or make observations
on human rights situations around the world.®* They exemplify widely endorsed guiding principles and
best practices, which Canada would do well to adopt. This section summarizes instruments that pertain to
a need to counter discriminatory discourses and practices against people of actual or perceived Muslim
faith.

In general, a few themes emerge, such as the frequent overlap between discrimination and prejudice on
the basis of race, religion, and migrant status, as well as the general notion that stereotyping on the basis
of religion contributes to hatred and intolerance. Multiple instruments note that no religion should be
equated with terrorism (as has often occurred in the context of Islamophobia®). Finally, the experience of
prejudice and discrimination on the basis of religion can have a gendered dimension, as can be seen in
Canada in the gendered impacts of, for example, restrictions on the nigab, discussed above. These
instruments note the importance of ensuring that the rights to freedom of religion and freedom from
discrimination are protected for people of all genders. Policy initiatives, including intercultural and
human-rights focused education, are championed as key elements that States should include in their
approach to combating intolerance.

i) Declarations of the United Nations General Assembly86 (UNGA)
a) Universal Declaration of Human Rights (“UDHR”)
The Universal Declaration of Human Rights (“UDHR,” 1948) provides the general framework of

international human rights for individuals of any State. While the UDHR is not a binding treaty, it serves as
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an influential document for Member States of the United Nations and has been presented by some
scholars as customary international law.®” The UDHR particularly emphasizes strong opposition to racial
and religious discrimination in all its forms.

For instance, in the Preamble, the UDHR declares that freedom of speech, belief, and freedom from fear
are the “highest aspiration of the common people”.®® Additionally, a common understanding of these
fundamental rights and freedoms is recognized as of “the greatest importance” for the realization of the

overall objectives of the UDHR.*

In its substantive sections, the UDHR declares the importance of fundamental rights and freedoms
without distinction of religion®, equal protection of the law without discrimination (racial, religious, or
otherwise)™, and the general right to freedom of thought, conscience and religion.”” The UDHR also
encourages education that promotes tolerance and understanding among racial or religious groups, and
respect for human rights and fundamental freedoms.”?

The fundamental principles outlined in the substantive sections of the UDHR, and those specifically
addressing the issues of racial and religious discrimination, are incorporated into the binding international
human rights instruments discussed above.

b) Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on
Religion or Belief** (1981 Declaration)

The 1981 Declaration emphasizes the fundamental dignity of all human beings, and the commitment by
States to promote and affirm respect for fundamental human rights. In its substantive sections, it
declares the right to be free from coercion in choosing one’s religion or beliefs and to have and manifest
beliefs individually or in community with others.” It repeats the ICCPR instruction that States may permit
limitations on the manifestation of belief only in narrowly defined circumstance, and declares
manifestation to include a broad range of practices.”® The 1981 Declaration finds discrimination on
grounds of religion or belief to be contrary to the UDHR, the International Covenants on Human Rights,
and the UN Charter.” It instructs States to take effective measures to end discrimination on the basis of
religion in all areas of civil, economic, political, social, and cultural life, including by enacting or rescinding
legislation as necessary to protect against discrimination and by taking all appropriate measures to
combat intolerance on the grounds of religion or belief.?® It also instructs States to ensure these rights in
national legislation in a way that all persons can access them in practice, and notes that the Declaration
does nothing to restrict any other rights in the UDHR or Covenants.”

While Canada has adopted both anti-hate speech and anti-discrimination legislation, it should look to the

wording of the 1981 Declaration and take additional steps to strengthen its use of proactive measures to
counter hateful discourse and respond to hateful acts.
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c) Declaration on the Rights of Persons Belonging to National or Ethnic, Religious, and
Linguistic Minorities'® (1992 Declaration)

The 1992 Declaration focuses on the realization of the principles of the United Nations Charter and other
human rights instruments, including the 1981 Declaration. It emphasizes the right of persons belonging to
national, ethnic, religious, or linguistic minorities to full participation in cultural, religious, social,

101

economic, and public life.”" It reiterates the rights to freedom from discrimination on the basis of

belonging to a national, ethnic, religious, or linguistic minority, and to freedom from disadvantage caused

102

by the exercising (or non-exercising) of rights.™ It further instructs States to create favourable conditions

for members of minority groups to express their religion, except where specific practices violate national

103

law and international standards.™" It also establishes that State measures that seek to uphold these rights

1%% This stipulation is reminiscent of

will not be considered prima facie to violate the principle of equality.
Section 15(2) of the Canadian Charter of Rights and Freedoms, which allows government to enact specific
programs directed at the empowerment of marginalized groups. This constitutional provision suggests
that targeted and proactive responses to rising Islamophobia and related intolerance like those

recommended in this report would be on firm legal footing in Canada.

Collectively, these Declarations indicate broad support and a general affirmation of state practice with
respect to promoting freedom of religion and protecting religious and other minorities from, in particular,
hateful discourse and Islamophobic acts.

ii) General Comments of the United Nations Human Rights Committee

a) CCPR General Comment No. 22: Article 18 (Freedom of Thought, Conscience or Religion)*®

The United Nations Human Rights Committee is a body of independent experts that oversees the
implementation of the International Covenant on Civil and Political Rights and releases general comments

106 CCPR General Comment No. 22 provides guidance to States
107

interpreting the ICCPR, among other tasks.
on their obligations under Article 18 of the ICCPR to protect theistic, non-theistic, and atheistic beliefs.
The Comment describes these rights as far-reaching and profound, each equally protected, and, as noted
above, non-derogable even in times of emergency.’® It allows no limitations whatsoever on the freedom
to adopt a religion or belief, and limitations on the manifestation of that belief only where proscribed by
law and necessary to protect public safety, order, health or morals, or fundamental rights and freedom of
others. Moreover, such limitations must be directly related and proportionate to these enumerated

concerns.® Choice of religion, belief, or nonbelief cannot be limited by the threat of violence or

sanction. '™

The rights in Article 18 include the right to manifest one’s religion or belief through worship,
including acts integral to worship, such as the following customs: wearing distinctive clothing or head
coverings, specialized diets, use of a particular language, and the choosing of leaders and establishment
of religious schools and distribution of religious texts.'™* The inclusion of distinctive clothing and head

coverings points to the problem, under international human rights commitments, of restrictions on
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religious dress such as that passed in Quebec related to the wearing of full-face veils while accessing or
providing government services.'?

b) CCPR General Comment No. 11: Article 20 (Prohibition of Propaganda for War and Inciting

National, Racial or Religious Hatred)™

CCPR General Comment No. 11 explains that States parties are obliged to adopt laws to enforce Article 20
of the ICCPR. It explains that the prohibition includes “any advocacy of national, racial or religious hatred
that constitutes incitement to discrimination, hostility or violence, whether such propaganda or advocacy

d// 114

has aims which are internal or external to the State concerne It further notes that this prohibition is

fully compatible with the right to freedom of expression under Article 19, “the exercise of which carries

with it special duties and responsibilities.”**

c) CCPR General Comment No. 28: Article 3 (The Equality of Rights Between Men and

Women)*®

CCPR General Comment No. 28 notes that States bear a responsibility to ensure that freedom of thought,

179t declares that

conscience and religion is protected in law and practice irrespective of gender.
regulations on the clothing women may or must wear in public may be in violation of a number of articles
of the ICCPR.*® These provisions, like those in General Comment 22, above, point to the violation of

rights posed by restrictions on religious dress for Muslim women in Canada.

iii) General Comments of the United Nations Committee on the Elimination of Racial
Discrimination

a) General Recommendation No. 35 (Combating Racist Hate Speech)*

CERD General Recommendation No. 35, issued by the United Nations Committee on the Elimination of
Racial Discrimination, the implementing body of the Convention on the Elimination of Racial
Discrimination, notes the role that racist hate speech can play in leading to mass violations of human
rights, including genocide.'® Like CCPR General Comment No. 11, it acknowledges and includes the right
to free expression, and notes that the rights of the Conventions are to be taken together as a whole.™*!
Reflecting the reality of overlapping prejudicial discourses such as those experienced by some Muslims on
the basis of religion, race, and national origin or migrant status, it addresses intersecting forms of hate
and discrimination that may be experienced by racial and religious minorities. It likewise recognizes the
existence of hate speech targeting persons belonging to certain ethnic groups who profess or practice a

religion different from the majority."**

General Recommendation #35 calls on States to take positive action to combat all forms of racist hate

123

speech, whether direct or indirect and in whatever form.™ It explains that this action should include
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legislative, executive, administrative, budgetary and regulatory instruments, plans, policies, programmes,

124

and regimes.”™ Specifically, the Recommendation suggests the use of anti-racist, intercultural, and

human rights-focused education, as well as balanced historical education that recognizes the

2 Such education programs should be based on

contributions of all groups to national identity.
systematic data collection on the emergence of hate speech, something related to the call in M-103 to
collect data on hate crimes against Muslims in Canada.'?® It also notes the connection between the
prohibition on hate speech and the enjoyment by all human beings of several other fundamental rights,

7 These recommendations can be used to help guide Canada in

including the right to equality.
evaluating, and stepping up, its measures to combat Islamophobia and related intolerance and

discrimination.

The Committee exhibits particular concern where racist hate speech comes from a public authority or
institution, and calls for the formal rejection of hate speech by high-level public officials. It also
emphasizes the importance of media refraining from racist stereotyping and adopting codes of
professional ethics respecting human rights standards. However, the Committee also emphasizes that
criminal sanctions for hate speech should be used only in serious cases proven beyond a reasonable
doubt. ™

iv) Resolutions passed by the United Nations Human Rights Commission and Human Rights

1129
Council

a) Implementation of the Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief (1986)"*° (Resolution 1986,/20)

Resolution 1986/20 expresses deep concern at reliable reports of the failure to implement the 1981
Declaration and appoints a Special Rapporteur to investigate and recommend measures to promote its
full implementation.*** The original mandate for the Special Rapporteur was extended in 2007 and again
in 2016.

b) Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief
(2007)"** (Resolution 6/37)

Resolution 6/37 reaffirms an appeal to governments to counter intolerance and violence based on
religion or belief and, like the General Comments above, stresses the importance of education and
intercultural dialogue in achieving these goals.

In its substantive provisions, it condemns all forms of intolerance and discrimination based on religion or

f.*3 In this way it aligns with

belief and all violations of freedom of thought, conscience, religion or belie
the Parliamentary condemnation of intolerance in M-103. It expresses deep concern at a rise in

intolerance and violence, including where motivated by Islamophobia, anti-Semitism, and
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It

condemns all instances of incitement to discrimination and violence through religious hatred.® Like the

Christianophobia, as well as social and institutional forms of intolerance and discrimination.

instruments before it, it describes freedom of religion as part of and essential for freedom of thought and
conscience.’*®

Resolution 6/37 also urges States, in relation to the right to freedom of religion or belief, to:

e Ensure effective legislative protections and remedies

e Promote tolerance in and through education systems

e Take extra care to protect women and vulnerable people

e Prohibit incitement to violence or discrimination based in religious hatred

e Take measures to protect religious sites

e Review any religion-based registration systems

e Ensure the rights to worship, assembly, and the establishment of charitable organizations

e Ensure no one is denied the right to life, liberty, security of person, freedom from torture,
and freedom from arbitrary arrest on account of religious belief

e Ensure no public official may discriminate on the basis of religion, and

e Take all appropriate action to combat hatred, intolerance, intimidation, and violence based in
religious intolerance.’

It further notes the need to take special care to ensure these rights accord to women as well as men,
both within and among religions, and to take steps to strengthen intercultural and global dialogue on
addressing religious intolerance.™® Of particular relevance to Islamophobia in Canada, it specifically states
that no religion should be equated with terrorism and that this may negatively impact the right to
freedom of religion."*®

c) Freedom of Religion or Belief (2016)"*° (Resolution 31/16)

Adopted in 2016, Resolution 31/16 reiterates the right to freedom of religion and belief as laid out in

previous resolutions.™"!

It highlights the interdependency of the right to freedom of expression and the
right to freedom of religion or belief, and emphasizes the important roles these rights can play in
combating intolerance.™ The Resolution describes a series of obstacles to the free enjoyment of the
right to freedom of religion or belief, including discrimination, intolerance, violence, religious extremism,
and religious hatred.'® This provides a clear indication that instances of discrimination or violence against
Muslims in Canada may violate rights to freedom of religion. Like Resolution 6/37, this instrument
stresses that no religion ought to be equated with terrorism, and condemns acts of terror targeting
anyone, including those belonging to minority religions.™ Finally, it urges States to increase their efforts
to promote freedom of thought, conscience, religion or belief through the measures laid out in previous

resolutions.'*
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v) Reports of the Special Rapporteur on Freedom of Religion and Belief
a) Perspective and Vision for the Mandate of the New Special Rapporteur**®

The new Special Rapporteur on Freedom of Religion and Belief, Mr. Ahmed Shaheed, published a report
in 2017 with relevant points regarding countering discrimination and prejudicial discourses against
Muslims in Canada. First, the Rapporteur describes the use of an “operational approach” to securing
universal enjoyment of the right to freedom of religion or belief. This approach combines conventional
legal approaches to rights implementation with other State actions, including policy, activities, and
programs designed to ensure rights are enjoyed in practice.” He notes the particular importance of
multi-pronged actions in light of concerning violations of the right to freedom of religion and belief
around the world (such as justifying scrutiny of religious groups on national security grounds, and
increasing societal intolerance of minority religions); these violations reflect trends occurring both in
Canada and around the world."”® The Rapporteur calls on Parliaments to play a key role in combating
intolerance, and recommends establishing independent national human rights institutions to help guide
dialogue between people of different faiths.™*

b) Two Closely Related Rights: Freedom of Religion or Belief and Freedom of Expression

The Rapporteur also gave guidance on the close relationship between freedom of expression and
freedom of religion or belief in a 2016 report. He addresses the common perception of these rights being
in conflict, noting that some view the former as a “green light”, and the latter as a “stop sign.”**° The
Rapporteur clarifies that freedom of religion is a human right held by people who possess and manifest
belief (or nonbelief), which does not protect beliefs themselves from critique. He also notes that freedom

1 Both rights require full protection for

of expression is an essential component of freedom of religion.
the inner thoughts and beliefs of individuals, but may allow, in limited circumstances, limitations on their
outer expression. The Rapporteur emphasizes that States bear the responsibility of creating a climate and
space where interfaith and intercultural dialogue can occur. He also reiterates the State responsibility to
work with stakeholders to develop policies that combat stereotyping and discrimination of persons of any
particular religious background, and to clearly condemn any incitement to discrimination or violence that
draws on religious hatred.™ Noting that any criminalization of incitement to violence should be clearly

153

defined and in line with international law, " the Rapporteur suggests drawing on the Rabat Plan of Action

(discussed below) to find appropriate solutions to protect both rights together.

c) Report of the Special Rapporteur on Contemporary Forms of Racism, Racial Discrimination,

Xenophobia and Related Intolerance: Report on Mission to Canada, 2004**

The Special Rapporteur on Contemporary Forms of Racism, Racial Discrimination, Xenophobia and
Related Intolerance, Mr. Mutuma Ruteere, visited Canada in 2003 at the invitation of the government to
assess the overall situation in Canada on racism and related intolerance. He noted that Canada is a
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strongly multicultural society and proud of this fact, supporting multiculturalism through many

government initiatives and projects.155

However, he also noted that Canada is not free from discrimination against ethnic, racial, cultural, and
religious groups. He expressed particular concern about discrimination against indigenous people and
communities and noted experiences of discrimination also reported by members of African and
Caribbean communities.™®

In relation to Muslims and Arabs in Canada, the Rapporteur noted the alleged commission of hate crimes
and instances of racial profiling, also pointing out that some media had contributed to creating a negative

7 The report describes accounts from Arab and Muslim communities

image of Arabs and Muslims.
explaining that unemployment is a problem, including for highly qualified community members, and
expressing the belief that this contributes to a negative image of Muslims and Arabs in Canada. Particular
challenges are faced by Muslim women, including “...bullying, negative attitude, racial slurs, rejection

from employers because they wear the hijab, or [being] forced to give up wearing it.”**®

The Rapporteur
further notes that Status of Women Canada has provided some technical and financial support to Muslim

women to address media-related concerns.*®

The Rapporteur recommended “an intellectual strategy to back up the legal strategy”, in particular to
better understand and create awareness of the roots of racism and discrimination and achieve a more
democratic, egalitarian and interactive form of multiculturalism.*®

d) Report of the Special Rapporteur in the Field of Cultural Rights: Facing up to the Avalanche

of Hate, the impact of fundamentalism and extremism on cultural rights, 2017*

The Special Rapporteur in the field of cultural rights, Karima Bennoune, issued a report in January of 2017

expressing deep concern at “rising tides of fundamentalism and extremism.”*®

The report speaks to
contemporary forms of extremism that are especially damaging to cultural rights, based in “myths of a
homogeneous nation, claims of ethnic or racial superiority or purity, and populist ultranationalism

directed against liberal and pluralistic democracy.”*®

Concern over this form of extremism and its impact on religious and ethnic minorities, as well as migrant
and refugee populations in Canada, lies at the heart of the present report. For countries to best counter
the growth of discourses based in hateful rhetoric, the Special Rapporteur emphasizes the importance of
using human rights instruments and concepts to counter both fundamentalism and extremism. While
some governments have responded to concern about extreme discourses by limiting rights and freedoms,
the Special Rapporteur rebuts this false dichotomy, emphasizing that the most effective responses to
discourses that ignore and disparage human rights are based in the strengthening of human rights.*** As
she says, “[t]here is no clash of civilizations. Increasingly, however, there is a clash within each civilization
between those who champion human equality and universal human rights and those who do not,
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sometimes due to fundamentalist or extremist ideology.”*®®

Of particular relevance to Canada, the report
declares that States must protect all people from coercive acts perpetrated by extremist groups, and
directs States to turn to human rights defenders and their long-standing work developing methods to
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combat extreme discourses, to inform their efforts.™ This would include, of course, both Islamophobic

extremists, as well as violent fundamentalists of any color.
e) World Conferences and Expert Meetings: Rabat Plan of Action

The Rabat Plan of Action arose from a series of expert workshops organized by Navi Pillay, former UN

High Commissioner for Human Rights.*®’

The outcome document from these workshops provides
additional guidance to States on their legislative and policy responsibilities related to the prohibition of
incitement to national, racial or religious hatred. The document emphasizes the importance of freedom
of expression. It also notes the serious problem of discrimination and violence experienced by individuals
and groups due to their perceived ethnicity or religion. Like many of the instruments discussed in this
section, the Rabat document suggests that the rights to freedom from discrimination and freedom of
expression are interdependent rather than contradictory. It notes that to manifest religion requires
freedom of expression, and that freedom of expression, in turn, requires respect for a diversity of
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opinions and beliefs, including religious beliefs.™ The document expresses concern at the lack of

prosecutions for actual cases of incitement, as well as vague laws around incitement being used to

criminalize minorities and their speech.'®

The Rabat document issues recommendations to States on how best to approach legislation,
jurisprudence, and policy addressing the prohibition on incitement to hatred. The document explains that
the ICCPR permits restrictions on hate speech for certain purposes, but obliges States to prohibit
incitement to discrimination, hostility, or violence.*”

Under legislative changes, it recommends the repeal of blasphemy laws and the adoption of
comprehensive anti-discrimination legislation including both preventative and prohibitive measures.'’*
For laws prohibiting incitement to discrimination, hostility, and violence, it gives more detailed guidance,
noting that criminal sanctions on speech should be clearly defined exceptions to rights to free

expression.'”

The Rabat Plan suggests using a three-part test for criminal sanctions, weighing the legality,
proportionality, and necessity of criminal speech restrictions to ensure they are in line with international

obligations.

The Plan also provides guidance for judicial systems. Some recommendations, including ensuring an
independent judiciary, demonstrate areas where Canada is already meeting expectations. The Plan notes,
however, that access to justice issues may arise for vulnerable groups who may be the subject of hateful
incitements. The document emphasizes that due to vulnerability and distrust of courts or law
enforcement among some minority groups, access to effective remedies (whether civil or criminal) for
hateful speech may be limited.’”® As part of assessing its anti-discrimination regime, Canada should
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consider the level of substantive access Muslim communities have to legal remedies (whether civil or
criminal) when they experience discrimination, violence, or hateful harassment. Another key element to
Rabat’s jurisprudential recommendations is a six-part test to determine the severity of hateful speech.
These recommendations advocate for an analysis of context, the speaker, the intent, the content and
form, the extent of the speech (referring to reach and audience), and the likelihood it will be acted on
through incidents of discrimination, hostility, or violence, by anyone, against the targeted group.'’* The
test also notes, however, that there is no requirement that incitement be acted on. Rather it encourages
courts to look for a reasonable probability that the speech would be acted on.'”

The Rabat Plan also recommends that States adopt or enhance several policy-based approaches to
countering hatred based on nationality, ethnicity, religion, or belief. These include strengthening broad-
based efforts against negative stereotyping, providing training for teachers and increasing education
directed at human rights values, promoting intercultural and gender-sensitive dialogue, educating all

actors in law enforcement and justice systems on the prohibition on incitement, and systematically
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collecting data on all incidents related to hate-based offences.”” The Plan also recommends considering

the creation of equality bodies to promote social dialogue and consider complaints pertaining to the
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d.

incitement to hatre Further, it notes the importance of the State adopting a framework that

promotes pluralism and diversity of the media, as well as open access to media for all communities.*”® It
also recommends that States take steps to strengthen and support international mechanisms aimed at

combating hatred.'”

Part Il — Influential Regional and Foreign Law

The development of Canadian law has been assisted by reference to foreign legal systems. For instance,
Canada’s recent changes to the criminal laws on prostitution have been modelled from the experiences

of Sweden, Norway, and Iceland (the “Nordic Model”).*®

Further, under Chief Justice Beverley MclLachlin,
the Supreme Court of Canada has cited English cases in six percent of Canadian judgments, American
cases in approximately three and a half percent of Canadian judgments, and other jurisdictions by about

one and a half percent.’®!

While Canada is evidently not obligated to follow foreign jurisprudence, the
international context has clearly informed some developments in Canadian law. Thus a survey of foreign
law and best practices of other nations is useful as a guideline for how Canada may address Islamophobia

in light of freedom of expression concerns.
A) European Court of Human Rights

The European Court of Human Rights (“ECtHR”) is a supra-national court established in 1958 with
jurisdiction over claims arising out of the European Convention on Human Rights (“the Convention”).'®
Drafted in 1950 by the Council of Europe, a group of 47 European States, the Convention is an
international treaty to protect human rights and fundamental freedoms in Europe.'® It came into force
on September 3, 1953."®* Both state and individuals may submit an application to the Court on alleged
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breaches of the Convention.™® The ECtHR’s jurisprudence is binding on member States*® and is thus

integral to the development of human rights law in Europe.

Religious freedom is considered to be one of the foundations of democratic society and is a substantive
right under the Convention."™ Article 9 provides that everyone has the right to freedom of religion,
including the freedom to manifest his or her religion or belief “either alone or in community with others
and in public or private” subject only to limitations “as prescribed by law”, and as “necessary in a
democratic society in the interests of public safety, for the protection of public order, health or morals, or
for the protection of the rights and freedoms of others”.'®® The qualifying term “necessary in a
democratic society” means that the limitation must address a “pressing social need” and is not merely a

'8 |n order to justify State-imposed limitations on the freedom of religion

preference, or of limited utility.
and the legitimate ends enumerated in Article 9, State authorities must prove that “no other means” exist

that interfere less seriously with the freedom of religion.**

In implementing and interpreting the Convention, the ECtHR has recognized and enshrined freedom of
thought, conscience, and religion in its jurisprudence. But while foundational, the ECtHR recognizes that
religious freedom is not absolute. As part of a commitment to a pluralistic society of religious and non-
religious people, a general purpose of Article 9, the European Court holds that members of religious
communities must tolerate and accept the denial of others of their religious beliefs and even the

h."* Thus, it is not proper for States to censor public

propagation of other doctrines hostile to their fait
expressions if the matters are of general public interest, presented in the context of a public debate, and
if the statements cannot be objectively seen to incite violence.’®* The protection of the right to religious

freedom is therefore balanced with freedom of expression interests.

While tolerance of different beliefs is mandated in Europe, the State continues to have an obligation to
protect the rights of individuals to manifest these beliefs, subject to limitations prescribed by law and

3 For instance, the State is strictly

necessary in a democratic society in pursuit of other legitimate aims.
prohibited from infringing on a person’s public expression of his or her religious beliefs on the sole
grounds of “protecting national security”, as “national security” is not part of the legitimate aims
enumerated in Article 9 of the Convention.”** Moreover, the exercise of freedom of expression may not
be used to lead to the destruction of rights and freedoms granted by the Convention, in this case,
freedom of religion. For example, in I.A. v. Turkey, Turkey was found to have been justified in fining a
publishing house for publishing a novel that criticised religion in general and Islam in particular, as the
novel’'s comments presented “an abusive attack on the Prophet of Islam” such that “believers [might]

19 Given the history

legitimately feel themselves to be the object of unwarranted and offensive attacks.
of violent religious conflict in Turkey, the ECtHR afforded Turkey a margin of appreciation to curtail
freedom of expression in order to achieve a legitimate aim of maintaining public order.'*® The court held
that expression may be justly curtailed if the state’s history illustrates that censorship is necessary to
protect the right of people to freely manifest their religious beliefs in the public sphere. In another

case,'”” the Court held that no breach of freedom of religion exists when no causal link can be reasonably
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established between a published article warning about the dangers of a religion and the article’s
prohibitive effects on individual manifestation of that religion.

Under ECtHR jurisprudence, the State is also obligated to protect the peaceful manifestation of religious
communities’” beliefs. For example, in Begheluri v Georgia, Georgian police were found to have acted
discriminately and in contrast to the Convention’s protections of religious freedom when they refused to
stop an assault against a peaceful meeting of Jehovah’s Witnesses. Preventing violence against religious
groups is thus one component of European member state obligations under the Convention.

B) European Commission Against Religious Intolerance (ECRI)

The ECRI is a Council of Europe human rights body comprised of a panel of experts that monitors and
addresses racism, xenophobia, antisemitism, intolerance, and racial discrimination.™®® The body prepares
reports and issues recommendations to ECRI members. While non-binding on member States, the
declarations made by the ECRI represent approaches endorsed by the Council of Europe.

On 17 March 2005, the ECRI adopted the ECRI Declaration on the Use of Racist, Anti-Semitic, and
Xenophobic Elements in Political Discourse. In this declaration, the ECRI calls on European political parties

or national parliaments to legislate penalization of political leaders who promote racism or who support

% The ECRI further encourages European political parties to enact self-
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groups that promote racism.
regulatory measures and develop a responsible attitude towards racism.” The Commission was
especially concerned that racist and xenophobic political discourse conveying prejudices and stereotypes
about Islam were becoming more prevalent, destabilizing the peace, infringing disproportionately on
affected groups’ enjoyment of right and disrupting social cohesion in Europe.””! The ECRI notes with
concern that this inflammatory political discourse encourages racist and xenophobic undertones of
debates regarding immigration and asylum, and suggests that political parties and national legislatures

are ethically obligated to condemn and prevent racist political discourse.’®

The ECRI referenced this Declaration on December 2012 when it released a statement concerning racist
and xenophobic political activities in Greece following the Greek economic crisis. The ECRI suggests that
political parties may be justly dissolved — notwithstanding the right of individuals to freely associate in
political parties — when the political parties advocate the use of violence and hate crimes against

2% The ECRI also suggests that individual rights to

immigrants, political opponents, and ethnic minorities.
free association into political parties may be justly curtailed to enforce dissolution of the political party
when the rights of others to live free from discrimination and racialized violence is in peril as a result of

the exercise of these political rights.
C) Foreign Jurisdictions: Case Law on Discrimination, Hate Crimes, and Incitement to Hatred

While maintaining their sovereign independence, Canadian courts have nevertheless considered
26



jurisprudence from the Supreme Court of the United States (SCOTUS) as well as other national courts
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when making their own determinations.”" A brief look at foreign caselaw is helpful in elucidating global

standards and trends of other progressive courts that have grappled with these issues.
i) United States

The United States does not have formal laws on hate speech, in part reflecting its strong commitment to
freedom of all speech as expressed in the First Amendment to its constitution. It does, however, have
anti-discrimination legislation, which has been applied to the situation of Muslim women who wear a
hijab. EEOC v Abercrombie & Fitch (2015)*® illustrates the scope of U.S. anti-discrimination laws as they
pertain to employment and religious dress. This case involved a decision by Abercrombie not to hire
Samantha Elauf, a Muslim woman who wore a hijab, due to the concern that her hijab would violate the
store’s policy on employee dress. SCOTUS rejected an argument by Abercrombie that had been successful
at the 10" Circuit Appeals Court, which would have placed the burden on a prospective employee to
make a religious accommodation claim, and instead clarified that Title VII of the Civil Rights Act of 1964
places an affirmative obligation on employers not to discriminate in hiring because of an individual’s
religious observance or practice. SCOTUS further clarified that Title VII provisions prohibiting
discrimination in employment decisions based on the need to accommodate a religious practice applied
regardless of whether the employee had informed the potential employer of his/her need for an
accommodation. This jurisprudence illustrates how anti-discrimination laws are violated by restrictions on
the religious dress of Muslim women and may be helpful to Canada in ensuring that similar discrimination
is not permitted under federal or provincial law.

ii) United Kingdom

The United Kingdom has provisions within its Crime and Disorder Act that create racially or religiously
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aggravated forms of offences.”™ UK courts have found that racially or religiously abusive statements can

be sufficient to meet this threshold. The case of DPP v Woods involved an accused verbally assaulting a
nightclub employee who had refused the accused admission to the nightclub.?®” In this case, the court
had opportunity to interpret section 28(1)(a) and (b) of the Crime and Disorder Act 1998.°% It held that
racially or religiously abusive statements made in the context of a crime were sufficient to meet the
section 28 definition. Specifically, the court found that it did not matter if the accused had additional
reasons for the racially abusive statements. In R v Rogers, the accused had, in the course of an argument,
shouted at a group of young Spanish women to “get back to your own country”, calling them “bloody
foreigners”.”” The House of Lords expanded farther on the meaning of section 28(4) of the Crime and
Disorder Act, finding that it included verbally abusive language directed at a person’s national origin or

migrant status.
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iii) France

As a civil law country, case law in France carries less significance than it does in Canada, the UK, and the
United States. However, there have been interesting developments pertaining to hate speech law in
recent years. To the extent that the Napoleonic code in Quebec mirrors the French civil code, these
developments could be instructive within the Canadian context.

Like many European nations, France has an established practice of limiting freedom of expression where
certain expressions constitute hate speech or Holocaust denial, and has applied these to cases involving
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anti-Muslim rhetoric.” The penal code of France prohibits expression that incites hatred, harm, or

discrimination against anyone for their real or perceived ethnicity, race, nationality, religion, sex, sexual
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orientation, or (dis)ability.”~ Marine Le Pen, leader of the French National Front party, has been charged

twice for comments made about Muslims during her campaign activities in 2010**

— specifically,
comments comparing Muslims praying in the streets to the Nazi occupation of France during the second
World War. In addition to being stripped of her legislative immunity by the European Court of Human
Rights in 2013*3, Le Pen was charged under the Penal Code of France but acquitted in 2015, having
successfully argued that her comments pertained only to specific Muslim individuals, and not Muslims as

a whole.**

More recently, French mayor Robert Menard has been charged under the same law for
comments about “the great replacement”, referring to a view that parts of France exist where Christian

residents are being replaced by Muslim ones.**®

These examples of international legislation and jurisprudence show that countries and multinational
institutions around the world recognize the existence of hatred and discrimination as a problem for their
societies. Many prominent national governments and regional institutions have followed the
requirements and recommendations of international human rights law and passed both anti-
discrimination and anti-hate laws. Even the United States, with its strong approach to defence of speech,
has found sentencing laws allowing for the consideration of hateful speech to be constitutional.”*® Canada
may also look to the U.K. where, in keeping with international standards requiring prohibition of
incitement to discrimination or violence, hateful speech is considered an aggravating factor in the context
of assault and has been extended to include hateful speech based on migrant status. Meanwhile, France
has prosecuted public figures who allegedly engaged in incitement to hatred. While France and other
jurisdictions are not immune to passing discriminatory legislation (such as those attempting to ban or
regulate the dress of Muslim women), their willingness to enforce incitement laws against prominent
figures suggests a strong commitment to the prohibition on incitement. Jurisprudence from the ECtHR is
likewise instructive on the need to balance the mutually dependent rights of freedom of expression and
freedom of religion, allowing limitations on the manifestation of beliefs only under narrow circumstances.
The ECRI, meanwhile, provides an example of a human rights body perhaps similar to the national ones
recommended in the Rabat Plan of Action, able to proactively observe and respond to concerning trends
toward intolerance or hatred — and is one that Canada could consider emulating at the domestic level.
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Part Ill — Canadian federal legislation and common law jurisprudence addressing
racial and religious discrimination

The following section focuses on Canadian legislation and jurisprudence to ascertain whether the
domestic legal order adequately safeguards Muslims from discrimination and prejudice and upholds
Canada’s international obligations to prevent religious and racial discrimination as a whole.

A) Domestic Legislation
i) Canada’s Criminal Code and the Crimes Against Humanity and War Crimes Act

Section 318 of the Criminal Code prohibits advocacy and promotion of genocide against an identifiable
group, while Section 319 of the Criminal Code of Canada states that it is a criminal offence to either incite
or wilfully promote hatred against an identifiable group. In Sections 318 and 319, an identifiable group
includes “any section of the public distinguished by...race, religion”.?"” Under Section 319 (1), incitement
is punishable if it is likely to lead to a “breach of the peace” and if it occurs in a “public place”.?*® Under
Section 319(2), an offence for wilful promotion of hatred is confined to statements made “other than in

private conversation”.**?

These two offences in Section 319 are distinct from one another.”*® Exceptions
to Section 319(2) include: statements that are true, statements made in good faith that are based on a
religious subject or belief in a religious text, statements relevant to any subject of public interest or public
benefit that were reasonably believed to be true, and a good faith intention to point out and remove

those matters that are likely to produce hatred toward an identifiable group.?**

Section 430(4.1) makes it an offence to commit mischief concerning a building or structure used for
religious worship. In order to constitute an offence under this section, the mischief must be motivated by

“bias, prejudice or hate based on religion [or] race”.**

These provisions of the Criminal Code assist in implementing Canada’s international legal obligations
under Article 6 of ICERD and Article 20(2) of the ICCPR. Further, by creating a criminal offense for
incitement or promotion of hatred against an identifiable group, and by protecting religious buildings and
structures from hateful acts, Canada takes significant steps toward preventing actions that may promote
and incite widespread discrimination against identifiable groups. These provisions, along with the Crimes
Against Humanity and War Crimes Act (which criminalizes genocide per se), protect vulnerable groups
against the most extreme forms of discrimination and likely fulfil Canada’s obligations under the Genocide
Convention.

However, prosecutions under these sections of the Criminal Code are rare, even amidst the growing
trend of hate crimes in Canada.?”® This infrequency likely results from the omission of any definition of
“hate crime” in the Criminal Code and the high threshold for prosecution embedded in these provisions.
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Moreover, motivations for other potential hate crimes (such as general mischief or assault), apart from
Section 430 (4.1), are only taken into account in sentencing.”**

Offences under these sections may be difficult to substantiate as they require proof that the accused
acted intentionally out of hatred. The Criminal Code also requires consent from the Attorney General of
Canada in order to proceed with charges for communicating statements that incite or wilfully promote
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hatred against an identifiable group™”, and for promotion or advocacy of genocide.”” The process for

obtaining consent is tedious, and it is not clear why these provisions fall under this requirement, or why
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an offence under Section 319(1) is exempt from the requirement of consent.””" It has been suggested

that the determination of the Attorney General centres on whether the alleged crime is in the “public

interest”.?*®

This still allows, however, for the possibility that all the elements of the crime could be met
and consent still not given by the Attorney General, resulting in discriminatory actions being tolerated.
This requirement for prosecution also has proven to be a barrier, and is especially problematic in relation
to online forms of discrimination, which is an increasingly popular avenue for communication.”” Further
exacerbating this problem, the definition of “communicating” in 319(7) is outdated and does not refer
explicitly to online forms of communication, and Section 13, which referred to online discrimination, was
repealed in 2014. Despite attempts by the Department of Justice to consult on the issue of online hate
crimes”®, no comprehensive approach has been adopted to cater specifically to this unique and

developing avenue for discrimination and prejudice and to replace the repealed provision in this Act.

Finally, the requirement that incitement of hatred lead to a breach of the peace is a high threshold under
Section 319(1), and significantly more narrow than what Article 20(2) of the ICCPR requires of States
parties’ legislation. Similarly, the defence of “public interest” under Section 319(3)(c) is inherently vague.
Thus, while a legislative framework is currently in place, access to these provisions for protection against
all forms of religious and racial discrimination could be improved and the provisions themselves
strengthened.

ii) The Canadian Multiculturalism Act (“CMA”)

The CMA supplements Section 27 of the Canadian Charter of Rights and Freedoms (“the Charter”, which

provides for a constitutional right to the “preservation and enhancement” of multiculturalism in
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Canada.” The preamble of the CMA recognizes the necessity and importance of equal protection of the

law for all citizens, the right to religion, and the diversity of race and religion, for Canadian society. It also

recognizes Canada’s international obligations under the ICCPR and the ICERD.**

The substantive sections of the CMA outline Canada’s multicultural policy. This policy includes recognizing
and promoting the idea that “multiculturalism reflects the cultural and racial diversity of Canadian
society” and that each individual citizen has the right to preserve their cultural and racial heritage.””
Further policy includes: promoting programs in federal institutions that enhance respect for diversity in
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Canadian society”, enhancing the development of communities that share a common origin®*>, and
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fostering appreciation for the diverse cultures of Canadian society”*®. Finally, the CMA mandates the

Minister of Canadian Heritage to promote implementation of this policy in Canada®’

and to provide
annual reports to Parliament (Section 8). The Canadian Government has also exercised its discretion to
enter into agreements with all ten provinces to implement the multiculturalism policy in Canada under

Section 6(2).

While the principles expressed in the CMA promote diversity in Canada and assist in upholding Canada’s
international obligations under the ICESCR, the ICCPR, and the ICERD, the language and obligations
throughout the Act are inherently vague. Although some provinces publish their annual reports for the
public, the Ministry of Canadian Heritage, having obtained control over implementation of this Act in

28 The information contained in these

2015, has failed to disseminate the federal reports to the public.
reports describes how the Canadian government continues to implement and promote the CMA,
provides guidance for provincial governments, and strongly relates to Canada’s obligations under Article
13 of the ICESCR to promote the principles of tolerance and friendship amongst all racial, ethnic and
religious groups. It is thus an important tool for all Canadians. Further, dissemination enables individuals
to “participate effectively in a free society” (Article 13(1)) and to hold the government accountable for
gaps in their implementation of the Act. Therefore, while dissemination is not explicitly required by the
Act, in order to better uphold Canada’s international obligations and to foster an environment that
opposes intolerance and discrimination, public annual updates on implementation of the Act would be

beneficial for all Canadians.

Finally, despite insufficiencies in its implementation, Canada’s 2005 National Action Plan Against Racism
provides an example of a comprehensive strategy for implementation of these obligations.”** An updated
Action Plan Against Racism would provide a helpful supplement to the spirit and goal of the Canadian
Multiculturalism Act. Further, in response to the changing cultural climate of Canada through an influx of
immigrants and refugees, the Canadian government must update their approach to account for current
and developing issues relating to their obligations under the ICERD.

iii) Foreign Policy and National Security Legislation

For foreign nationals, the Immigration Refugee Protection Act (“IRPA”) explicitly prohibits the return of a
“Convention refugee”, which is defined as a person who has a well-founded fear of persecution for
enumerated grounds in IRPA. The grounds for persecution include both race and religion.*® The IRPA also
protects Convention refugees from being returned to their country of origin for reasons of race and
religion.”*!

Similarly, the Extradition Act provides that the Minister of Justice (“MoJ”) shall refuse the request for
extradition, if the request is for the purposes of prosecuting or punishing the individual on racial or
religious grounds.”*” The use of the word “shall” in the provision does not provide for discretion to be
exercised by the MoJ and, instead, mandates the refusal by the Mol in the circumstances provided by the

31



Act 243

These provisions seek to protect foreign nationals from religious and racial discrimination both
domestically and abroad. Through this legislation, Canada upholds many of its international obligations,
especially those under Articles 7, 18, and 26 of the ICCPR, and Articles 3-7 of the ICERD. Even so, in 2013
the Human Rights Committee issued a ruling under the ICCPR Optional Protocol stating that Canada
violated the ICCPR by attempting to return an individual to Pakistan where he faced a real risk of religious
persecution.”™ Thus, there again exists a gap between implementation and law, which Canada is
obligated to narrow in order to protect vulnerable individuals and be in line with its international
obligations.

Finally, for permanent residents and citizens of Canada, the Emergencies Act strictly prohibits, in all
circumstances, detention, imprisonment, or internment for reasons of race or religion.”* While this
provision assists in giving direct effect to Article 4(1) of the ICCPR, it still leaves a gap regarding foreign
nationals and does not provide them adequate protection in times of emergency. The ICCPR Committee,
on several occasions, has reminded States parties of their obligations to non-citizens under Article 2(1) of
the ICCPR.”*® In order to adequately protect all individuals from arbitrary and discriminatory detention,
Canada should revise Section 4(b) of the Emergency Act to include foreign nationals.

iv) Canadian Human Rights Act (“CHRA”) and the Charter of Rights and Freedoms (“the
Charter”)

The Charter protects freedom of religion, freedom of conscience, the right to equality, and freedom from
discrimination based on race and religion.?*’ Specifically, the Charter holds individuals equal before the
law without discrimination, and promotes legislative action to combat existing discrimination.?*® While
discriminatory government action can be constrained by Section 15 of the Charter, individual acts of
discrimination (most frequently hate speech) are regulated through federal and provincial human rights
legislation.**

Under Section 3(1) of the CHRA, race and religion are prohibited grounds of discrimination.””

The types
of discrimination addressed include harassment, employment, the denial of commercial premises or
residential accommodation, publication of discriminatory notices, and the denial of goods, services,

facilities, and/or accommodation.**

Given Canada’s constitutional division of powers between the federal and provincial government,
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applicable human rights legislation depends on which level of government regulates a specific area.” In

its most recent review of Canada, the ICERD Committee expressed concern over disparities between

provinces and territories in implementation of the ICERD.*’

While the Committee was not overly specific,
it is likely that much of its concern stemmed from potential for discrepancies within Canadian human

rights legislation in different internal jurisdictions. This is significant since the Provincial government
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regulates many areas of potential racial and religious discrimination including: civil and property rights
(92(13)), municipalities (92(8)), and education (93).”* Consultation with Provinces and Territories for
consistency in upholding human rights should be conducted by the federal government as a way to
promote universal national standards.

Both the CHRA and the Charter are enforced through the courts and administrative bodies. It is mainly
through these two legislative mechanisms that Canadian case law balances religious and racial
discrimination against other rights in Canadian society. The following discussion addresses these common
law developments in order to analyze and assess the protection afforded to religious and racial groups in
both the CHRA and the Charter.

B) Canadian case law, balancing rights, and hate speech

i) Overall Approach

The main constitutional rights and freedoms engaged by allegations of discrimination on religious or racial
grounds are freedom of expression, freedom of religion and the right to equality.”® The approach to
balancing each of these rights has been discussed, at length, by the Supreme Court of Canada (“SCC”).
When direct conflict between rights occur, the SCC states that these rights should be reconciled through
accommodation if possible; however, if a conflict cannot be avoided, they are to be adjudicated on a

256

case-by-case basis.”” The SCC also outlines that the balancing of Charter rights with other rights and

values must also take into account Canada’s international obligations.?’
ii) Freedom of expression and hate speech

Freedom of expression most commonly conflicts with prohibitions of discrimination in provincial human
rights codes. While the SCC has recognized freedom of expression as central to Canada’s democracy, “the
right to freedom of expression is not absolute and limitations imposed by human rights codes, including
the prohibition of hate speech, may be justified under s. 1 of the Charter”.”® In response, the Supreme
Court of Canada (“SCC”) has developed an approach to balancing freedom of expression with other rights,

in line with Canada’s international obligations and Section 15 of the Charter.?**

Where the term “hatred” is used in human rights legislation, the SCC’s test for whether hate speech has
occurred is “whether a reasonable person, aware of the context and circumstance, would view the
expression as likely to expose a person or persons to detestation and vilification on the basis of a

prohibited ground of discrimination”.”®® Hate speech is depicted as antithetical to debate and discourse

by making it difficult for members of the discriminated group to respond.?®*

Consequently, speech that would incite harm against others will, more often than not, fail under the
Section 1 analysis. The SCC has also affirmed the constitutionality of legislation that fails to include a truth
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defence to hateful communication (mainly relevant for human rights codes). This further emphasizes the
potential harm recognized by the SCC in this type of speech, for both Canadian society as a whole, and for

individual members of vulnerable and identifiable groups.”®*

The Whatcott case demonstrates the SCC’s balancing of competing rights in the context of freedom of
expression and hate speech in regards to human rights legislation. In this case, the SCC found the
prohibition of hate speech to be a justifiable infringement on freedom of expression. It applied the Oakes
test to find that the legislative objective of tackling systemic discrimination against identified groups is
pressing and substantial, and that the legislation in question (absent certain words) was rationally
connected to this objective and was proportional in its effects. The Court noted that hate speech goes
beyond distress for targeted groups by laying “the groundwork for later, broad attacks on vulnerable
groups ... [that] can range from discrimination, to ostracism, segregation, deportation, violence and, in

the most extreme cases, to genocide.”*

The SCC’s consideration that hate speech can lead to
segregation and genocide aligns with the international legal approach towards hate speech balancing
determinations.”®* Therefore, cases of hate speech in the context of Islamophobia could be assessed for

their contribution to the emergence of potential genocidal or apartheid-like acts.

However, the court in Whatcott struck down the portion of the human rights legislation that prohibited
expression that “ridicules, belittles or otherwise affronts the dignity of” the targeted groups as an
unjustifiable violation of freedom of expression, stating that it was not rationally connected to the
legislative objective of combating systemic discrimination against identified groups. The Court reasoned
that “[w]hile ridicule, taken to the extreme, can conceivably lead to exposure to hatred...’ridicule’ in its
ordinary sense would not typically have the potential to lead to the discrimination that the legislature

seeks to address.”?®

Thus, satire or otherwise derogatory remarks aimed at Muslims or other identified
groups may not rise to the level of hatred that exposes a person to detestation and vilification on the
basis of a prohibited ground of discrimination. It is unclear, however, where the line is drawn between
detestation/vilification and ridicule, and whether there is a practical distinction between these concepts.
This finding is in contrast to the ECtHR’s decision in Otto-Preminger Institute v Austria, 1994, where the
Court upheld the Austrian government’s censorship of a film that provocatively portrayed objects of
religious veneration and noted that the film violated the spirit of tolerance that characterizes
democracies, potentially leading to a breach of the peace due to the integral nature of the sentiments

being offended.

Overall, the limits of freedom of expression are often balanced by Canadian courts with the democratic
values of dialogue and discourse. In this context, courts have emphasized the importance of
distinguishing between speech that incites harm against others and that which facilitates dialogue and is

6 The latter is meant

more accurately depicted as disagreement or discomfort with the views of others.
to be upheld by the constitutional protection of freedom of expression while the former has been
determined to contravene democratic values and the rights of the recipient (or group of recipients) of

hate speech. Canada could benefit from extending its prohibition of speech that incites harm against
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others to the United Kingdom’s approach in R v Rogers, where shouting verbally abusive language
directed at a person’s national origin or migrant status was found to constitute racially and religiously
motivated speech and aggravate a criminal offence. This protective expansion would particularly be
relevant to Islamophobia due to the intersections of race (i.e. being perceived as of Arab origin), migrant
status, and religion faced by targets of Islamophobic speech. Likewise, rather than dismiss expression that
“ridicules, belittles or otherwise affronts the dignity of” targeted groups, Canadian courts could consider
adopting a modified version of the ECtHR’s approach in Otto-Preminger Institute v Austria, 1994 in
examining the religious sentiment that is being offended by such expression, whether it is integral to the
targeted group in question (i.e. Muslims or any other religious group) rather than the majority, and
whether such expression violates the spirit of peaceful tolerance in a democracy.

Canada can, in keeping with international standards requiring prohibition of incitement to discrimination
or violence, consider hateful speech an aggravating factor in the context of assault and extend hateful
speech to include migrant status. It could also adopt the approach of U.S. jurisprudence, which considers
hateful speech in sentencing determinations.

iii) Rights to equality

Section 15 of the Charter prevents governments from making distinctions that perpetuate disadvantage
and prejudice, enabling them to combat discrimination through affirmative action.”®” The SCC has
developed a two-part test to determine whether discrimination, under Section 15 of the Charter, has
occurred. The first part of the test asks whether “the law create[s] a disadvantage based on an
enumerated or analogous ground”, while the second question asks whether “the distinction create[s] a
disadvantage by perpetuating prejudice or stereotyping”.?*® The development and application of this test
still varies throughout jurisprudence, making it less clear how this provision operates to address
allegations of discrimination based on race and religion in the case of Islamophobia and other such forms

of discrimination.

In Alberta v. Hutterian Brethren of Wilson Colony, where religious objectors challenged the universal
photo requirement of Alberta’s driver's’ licenses, the SCC distinguished actions that arise from
“demeaning stereotypes” from those that are “a neutral and rationally defensible policy choice”.?* This
suggests that the public interest may provide a defence to conduct that otherwise may be viewed as
discriminatory in nature. However, given that international law finds limitations on rights related to racial
and religious discrimination justifiable only for public safety, order, health, morals, and others’
fundamental rights, “neutral and rationally defensible” policy choices geared towards the “public
interest” likely do not reach the level of these limitations.?”°

Moreover, Alberta v Hutterian Brethren of Wilson Colony does not define the term “public interest” or
what constitutes a “neutral and rationally defensible policy choice”. This leads to issues regarding how far
these terms could be extended to include discriminatory conduct based on policies that are Islamophobic
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in their effect but appear neutral on their face. An example of such a discriminatory policy that may
arguably appear neutral is the policy requiring one to remove face coverings during the citizenship oath.
This policy effectively required a Muslim woman to remove her nigab in the Ishag case, forcing her to
choose between her deeply held religious beliefs and receiving citizenship status, despite meeting all the
citizenship requirements.””* Narrowing the terms “public interest” and “neutral and rationally defensible
policy choice” in judicial interpretation to public safety, order, health, morals, and others’ fundamental
rights would help to limit the application of potentially discriminatory policies, and bring Canada closer in
line with the exceptions allowed for in international law.

iv) Freedom of religion

Finally, freedom of religion is potentially engaged in situations where the government seeks to limit or
prohibit certain expressions of religion and conscience. At times, these prohibitions can be carried out in
a discriminatory manner, leading to claims under both Section 2(a) and Section 15 of the Charter.?”

Freedom of religion and conscience is recognized, by the SCC, as fundamental to Canadian society. In R v
NS, the court balanced the right of a Muslim victim of alleged sexual assault to wear her nigab during her
testimony in contention with the accused’s right to a fair trial. The defense argued that the accused’s
right to a fair trial was implicated by the fact that her nigab should be removed in order to judge her
credibility by viewing her facial expressions and demeanor. In balancing both rights, the SCC outlined that
“the need to accommodate and balance sincerely held religious beliefs against other interests is deeply
entrenched in Canadian law” and “to depart from it would send the law down a new road, with unknown

twists and turns”.?”

The approach prescribed by the court in this case for engaging with freedom of religion is “to respect the
individual’s belief and accommodate it if at all possible”.?”* In this case the court weighed the competing
rights, noting the sincerity of the victim’s religious beliefs and the societal impacts on sexual assault
victims at the intersections of marginalized religious groups, race, and genders being unable to access
justice or discouraged from reporting sexual assault. This was seen to justify the partial impairment on
the accused’s right to the examination of the victim’s demeanor (which could still be assessed through
her body language, speech, and eyes). This judgment gives further strength to freedom of religion when
balancing with competing rights in a manner that is in line with the international obligations to allow
freedom in manifesting one’s religion and choosing religious garb, as regulations on the religious clothing
women may or must wear in public may be in violation of articles 26 (in this case non-discrimination in

access to the justice system) and 18 (freedom of religion or belief) of the ICCPR.*”

Another case demonstrating the SCC's approach to accommodation, Multani v. Marguerite-Bourgeoys
involved a Quebec public school board’s prohibition on a student wearing a kirpan (a small metal sword
mandated to be worn in Sikhism) to school, refusing his request to wear the kirpan in a sheath under his
clothing, as part of the school board’s broader prohibition on weapons.?”® The SCC ruled that the school
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board’s prohibition was a state action prescribed by law that violated the student’s section 2(a) rights,
and that it could not be justified under section 1 because it failed the “minimal impairment” portion of
the Oakes test.”’”’ It reasoned that other items in schools could also be used as weapons but were not
prohibited such as pens, scissors, and baseball bats (after noting earlier that the kirpan was not a weapon
in the Sikh religion); that there had never been a single violent incident involving kirpans in any Canadian
schools; that there was little risk that the student (who had no behavioural problems and no history of
violence) would use the kirpan like a weapon at school; and that there was also little risk that other
students would take the kirpan from him to use as a weapon since it would be worn under the

restrictions imposed by the Quebec Superior Court.”’®

In its minimal impairment analysis, the Court also distinguished the school environment from commercial
airplanes and courtrooms, as previous cases have allowed an absolute prohibition on kirpans for reasons
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of safety due to the transitory nature of aircraft and the possibly hostile nature of the courtroom.
Multani, similar to a past 1990 Ontario Human Rights Commission decision on kirpans in Ontario schools,
the Court framed the school context as an environment with an ongoing relationship between staff and
students, where students can be monitored and each student’s circumstances can be examined for

accommodation.”®

The Court also noted that banning kirpans by framing them as weaponry, and the argument that allowing
kirpans would lead to other students bringing in other weapons to school due to feelings of unfairness or
to protect themselves against the kirpan, do “not take into account Canadian values based on
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multiculturalism. It stated that instead of banning the kirpan by framing it as weaponry, schools

should educate other students that the kirpan is a religious symbol of a non-violent nature, and instill in

them the value of religious tolerance which is “at the very foundation of our democracy.”***

It is also important to note that, although the Court stated that it did not need to go into the “effects”
portion of the proportionality analysis because the infringement was already found to be unjustified prior
to this step, it did acknowledge the effects of the prohibition in relation to multiculturalism: “... An
absolute prohibition would stifle the promotion of values such as multiculturalism, diversity, and the
development of an educational culture respectful of the rights of others.”*®® The approach taken by the
SCC in this context is in line with Canada’s obligations under Article 13(1) of the ICESCR to promote
tolerance and diversity of differences within society, and could inform Canada’s approach to religious
accommodation in the context of other religions’ clothing and symbols, such as the nigab in the context

of the Quebec ban.
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RECOMMENDATIONS

In response to Canada’s international obligations and the discussion above, this briefing paper
recommends the following:

In relation to international human rights bodies:

1) In order to promote religious and racial tolerance, Canada should effectively inform citizens of
their right to submit petitions to the Human Rights Committee following the exhaustion of
domestic remedies. The government should also properly disseminate decisions of the Human
Rights Committee, making them accessible for all individuals within Canada.

2) Canada should make a declaration recognizing the Convention for the Elimination of Racial
Discrimination (“CERD”) Committee as competent to receive individual communications for
potential State violations of their obligations under this Convention. It should mention and
include instances of Islamophobia and anti-Muslim sentiment in future reports to the Committee.

For domestic legislation and policy:

1) In line with the recommendations of the Special Rapporteur on Racism, Canada should take
proactive steps to ensure members of Muslim communities, and other minorities, have equal
access to the services of law enforcement and the justice system, in practice. Specifically,

a) the government should assess the level of trust, safety, and access that members of
Muslim communities have with law enforcement and the justice system, and take steps
to improve this relationship as necessary;

b) law enforcement personnel should receive specific training on anti-discrimination
obligations and hate speech laws; and

c) the government should institute systems to monitor whether law enforcement personnel
are engaging in discriminatory practices against Muslim communities, such as profiling.

2) In developing its approach to combating Islamophobia and related intolerance, Canada should
keep in mind the advice of the Special Rapporteur on cultural rights and draw on the
longstanding work of anti-racist, migrant rights, intercultural, and interfaith groups and human
rights defenders. Canada should also, in developing laws and programs, consult with groups most
affected by hatred on the basis of religion, race, and migrant status. This should include
consultations with women and other marginalized members of affected communities.

3) The federal government should consult provincial governments to ensure that educational
policies adequately promote religious and racial tolerance, especially toward minority groups
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within their respective regions.

In its most recent review of Canada, the Committee on the Elimination of Racial Discrimination
expressed concern surrounding disparities and discrepancies for integration of the Convention
and federal mechanisms to combat racism within Provinces and Territories.”®* The government
should implement initiatives to consult with the provinces and review mechanisms to ensure
coordination amongst Provinces and Territories in dealing with racism and religious
discrimination.

It has been seven years since the conclusion of Canada’s five-year Action Plan to Combat Racism.
In light of the continued influx of immigrants and refugees since this time, the Government
should consider creating another Action Plan to combat racism and religious discrimination in
response to the ever-changing cultural and social context in Canadian society.

Canada should repeal the requirement of the Attorney General’s consent to proceed with
prosecutions under Sections 318 and 319(2) of the Criminal Code.

The federal legislature should broaden the requirements under Section 319(1) of the Criminal
Code, and either clearly define or omit reference to a “breach of the peace,” which is inherently
vague.

The federal legislature must define “public benefit” in the defences of Sections 318 and 319 of
the Criminal Code to only include public safety, order, health, morals, and others’” fundamental
rights, in order to limit the scope of permitted defences to those enumerated in international
law.

Section 319(7)’s definition of “communicating”, in the Criminal Code, should include more explicit
reference to online discrimination, which is growing in frequency.

10) The government must develop a comprehensive and consistent approach to online forms of

discrimination, in light of the 2014 repeal of Section 13 of the Canadian Human Rights Act
regulating internet hate speech.

11) In order to adequately protect all individuals from arbitrary and discriminatory detention during

declared national emergencies, Canada must revise Section 4(b) of the Emergency Act to include
foreign nationals.

12) To be effective against racial and religious discrimination, Canadian legislation should explicitly

note the history of hate speech as part of the underlying foundation of genocide/apartheid, and
expressly stipulate the need to counter hate speech and systemic discrimination.
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