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EXECUTIVE SUMMARY

This report examines France’s ongoing
of French
Polynesia, the official designation of a group

control over the resources
of Polynesian islands in the South Pacific
Ocean governed by France as an “overseas
collectivity.” Although its treatment of
French Polynesia has evolved over the years
from that of a strictly colonial possession and
nuclear testing site to that of a dependency
with certain autonomous powers, France
retains authority over significant areas of
local governance.

This report focuses on natural resource
development, as well as economic factors
more broadly. It finds that

continued control over and interference with

France’s

the islands’ resources works to disenfranchise
the people of French Polynesia, violating

R

i :

their =~ fundamental  right to  self-
determination, particularly their right to
freely determine their own economic, social,
and cultural development. Regardless of
French Polynesia’s precise political status,
international law grants peoples under
present or former colonial rule permanent
sovereignty over their natural resources.
Their attendant right not to be alienated
from those resources figures as a major part

of the

determination.

fundamental right of self-

In its recent efforts to develop seabed
mining programs in the region, France
continually asserts sovereignty over French
Polynesian waters. At the same time, it has
failed to consult with — let alone obtain the
consent of — indigenous, coastal, and local



communities within French Polynesia, who
are most likely to be affected by this new
extractive activity. France also continues to
treat French Polynesia as a strategic naval
and military outpost which it is loath to
shifting

dynamics in the Asia-Pacific theater and

relinquish,  particularly  given
China’s rise in the region.

The failure to clean up or otherwise
remedy damage done by France’s 30 year
nuclear testing program in the islands
constitutes another violation of the French
Polynesian people’s right to benefit from
their natural resources and to chart a course
of economic development of their own
design. Existing military installations and
contaminated atolls continue to affect
terrestrial and marine resources and
contribute to ongoing food insecurity, in
addition to  debilitating  health  and
environmental impacts.

France’s substantial control over many
other areas of the French Polynesian
economy — including a colonial currency,

financial transfers that maintain dependency,

and oversight over certain areas of
immigration and the workforce — creates
bureaucratic complexities and encourages
capital outflows to metropolitan France at
the expense of local development. This state
of affairs continues to generate high
inequality and poverty, particularly among
native Polynesians, while also inducing the
erosion of traditional knowledge and related
sustainable practices.

Self-determination standards oblige a
much greater devolution of powers from
France to French Polynesia and the strict
non-alienation of French Polynesian people
from their natural resources. Positive steps in
this direction would involve good faith
engagement by France with the people of
French Polynesia and all of their
representatives (not just those desiring a
closer political affinity with the metropole)
over the disposition of the islands’ natural
resources. Until then, French policies that
entrench French control over such resources
will continue to violate international law.
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INTRODUCTION

This report examines the question of
French control and exploitation of the
economic and natural resources of French
Polynesia', a group of colonized, Polynesian
Pacific islands. In particular, it assesses
whether France may be violating French
Polynesians’ right to economic self-
determination — in particular, the ability to
enjoy permanent sovereignty over their
natural resources — through its assertions of
control over various areas of French
Polynesian affairs.

French Polynesia (along with New
Caledonia, and Wallis and Futuna) was
colonized by France in the mid-1800s. Its
colonial status evolved over time from
‘protectorate’ to ‘territory’ to ‘overseas
collectivity, but never back to full
sovereignty as the independent island chain
it once was. France’s colonization of French
Polynesia is perhaps most notorious for a
long period of nuclear testing which
decimated the health and environment of
local islanders and continues to affect their

well-being today.?

What is less well known is the extent to
which ongoing French control of these
islands hampers French Polynesians’ full
self-determination and economic
development. France has vociferously
opposed efforts by the French Polynesian
people and their allies to push for
independence,” and continues an active

campaign to remove French Polynesia from

the UN List of Non-Self-Governing

Territories (NSGT), where it was re-
inscribed in 2013.* French opposition to
granting French Polynesia self-
determination can be attributed, in part, to
the continued value France derives from
access to French Polynesia’s extensive
marine exclusive economic zone (EEZ),
which, along with that of its other Pacific
territories, allows France to claim the second

largest EEZ in the world.’

With the shift towards the “blue
economy” taking center stage, France
appears unlikely to allow French Polynesia
true autonomy over its natural resources —
particularly those in the marine space —
preferring instead to reserve the right to
exploit these resources itself as the need
arises.” The rise of China and other
geopolitical developments in the Asia-
Pacific theater further incentivize France to
retain its Pacific holdings, if only for
symbolic access.®

In addition to effectively retaining
control over French Polynesia’s natural
resources, France’s continued administrative
and political oversight often hamstrings
French Polynesia’s ability to exert true
sovereignty over its natural resources and
pursue locally-driven economic growth.
From crippling the islands’ economy
through nuclear testing and militarization,
to modern-day dependencies on foreign
imports and the administrative state,” France
continues to prevent full French Polynesian

economic self-determination in violation of



its obligations to its administered territory
under international law.

The following discussion explores
specific areas in which France violates
French ~ Polynesia’s  economic  self-
determination, looking at issues of the
marine space, seabed minerals, geopolitical
access, currency and financial transfers,
fisheries, and human capital. It demonstrates

that despite semblances of autonomy in

some of these areas, there has not been a
true devolution of power designed to enable
local communities to harness their own
resources  for  equitable,  sustainable
development. The report provides an
overview of relevant law, highlighting areas
in which France is remiss, and concludes
with suggestions to advance the self-
determination of the French Polynesian
people in line with France’s obligations

under international law.

FRANCE'S ECONOMIC CONTROL OF FRENCH

POLYNESIA
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HISTORICAL BACKGROUND

Located in the middle of the Pacific
Ocean halfway between the United States
(US) and Australia, modern-day French
Polynesia consists of 118 islands making up
6 different archipelagos. The islands
themselves total only 3,827 square
kilometers in land area, but extend over
2,000 kilometers of the Pacific, with an
exclusive economic zone of approximately 5
million square kilometers."

The first islands of French Polynesia
were settled as part of the Great Polynesian
Migration sometime between 500 to 200
BC, and the other islands over the next
several centuries. French Polynesia lies in
the middle of the Polynesian triangle, and
shares a common language group, cultural
traditions, and navigational prowess with
other Polynesian peoples (including the
Maori in New Zealand and Kanaka Maoli

or Native Hawaiians).

The first European contact occurred in

1521 with Ferdinand Magellan, and was
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tollowed by Spanish, British, French, and
Dutch expeditions in the 1760s-1770s."
Christian missionaries arrived not long after,
and the dissolution of the islands’ political
structures began around the same time,
culminating in France’s declaration of a
protectorate over Tahiti in the 1840s, and
the total annexation and colonization of the
rest of French Polynesia in the 1880s."

In 1946,
designated a French territory by the UN and

French  Polynesia  was

listed on the UN list of non-self-governing
territories.” In 1947, however, France
unilaterally removed French Polynesia from
the list and ceased reporting on its status to
the UN.' In 2003, France changed French
Polynesia’s status again to that of an
“overseas  collectivity.””” It  strenuously
opposed French Polynesia’s successful

campaign to be placed back onto the UN list

of non-self-governing territories in 2013.8

From 1984 onwards, France has
implemented a series of “autonomy statutes”
laying out the division of

powers between France and

French Polynesia. While these

have given French Polynesia

supposed power over certain

aspects of local government,

France has retained strategic

i
ii

control in key areas including
foreign affairs, defense,
education, and the legal and
financial ~ systems.”  Unlike

New Caledonia’s 1998

Noumea  Accord, French



Polynesia’s autonomy statutes guarantee
neither an eventual self-determination
referendum nor the “irreversibility” of
transfers of legal and administrative powers
from Paris to Pape’ete.® Frequent
amendments to these statutes have further
complicated the system by which France
asserts continued control over French
Polynesian affairs.”!

From 1966 to 1996, France carried out
193 atmospheric and underground nuclear
weapons tests in French Polynesia, on and
around the atolls of Moruroa and
Fangataufa®® As in other parts of the
Pacific, these nuclear tests caused inordinate
damage to the natural environment and to
the health, culture, and way of life of French
Polynesians.” They experience high rates of
cancers (in some cases, the highest in the
world)** strongly associated with radiation
exposure, birth defects, and

intergenerational harm.”

The nuclear program was equally
destructive to French Polynesia’s sustainable
agricultural economy, replacing it with one
built around servicing nuclear tests.”® After
testing ended, France replaced the nuclear
economy with limited financial transfers to
French Polynesia’s annual budget.”” Highly
processed, imported food has replaced self-
sufficient local food systems, dramatically
increasing the cost of living and food
insecurity. Likewise, many traditional skills
and knowledge related to farming and
fishing have been lost, leaving French
Polynesia highly dependent on the system of
financial transfers.”® Fisheries, pearl farming,
aquaculture, agriculture, and tourism have
been reduced to fledgling industries that
would need significant changes to become
self-sustaining.”

Moreover, control of lucrative industries
and real estate generally rests with ethnic
French, “Demis” (those of mixed European
and Polynesian descent), or Chinese, as well

Licorne test 1971, Moruroa Atoll, French Polynesia. Cr: CTBTO, unmodified



as foreign nationals, while many indigenous
Maohi or Polynesians suffer high inequality
and poverty rates.”® The unemployment rate
is over 20% and nearly doubled from 2007
to 2012.%' By some accounts, more than 50%
of the population of French Polynesia now
lives in poverty.*® Income inequality is very
high, with the highest-earning 20% of
households receiving half of total territorial
income, whereas the lowest-earning 20%

receive only 6%.” As a result of growing
welfare demand, the local Red Cross has

expanded in recent years, and “more and
»34

Local produce stand on the island of Mo'orea
more minors are living on the streets.

The discussion for how to stage an
| economic recovery from the long
decades of colonization is
overdue. It can hardly begin,
however, without an end to
France’s continued exploitation
of French Polynesia. The
following sections detail how
France’s ongoing involvement in
particular areas of French
Polynesian affairs denies
sovereign control over natural
resources to the people of French
Polynesia, impeding their
prospects of healthy economic
development.

Street art in Pape'ete, Tahiti, February 2019
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MARINE MINERALS AND
RESOURCE EXPLOITATION

France’s persistent interest in retaining
French Polynesia appears largely due to the
value of the islands’ marine space.” French
Polynesia’s EEZ alone is approximately the
same size as Europe, and comprises nearly

half of France’s total EEZ.% It is the largest
of any French

administrative division,
dwarfing that of Metropolitan France.”” It
also contains numerous marine resources,
including fisheries, pearls, coral reefs, and
minerals.*® As a recent French Senate report
notes, “11 million km?of EEZ and their
potential resources pose an opportunity both
for France and for Europe in the economic
competition on the international stage.”’
Indeed, France is intent on being at the
forefront of the “blue economy.”® With
respect to the cost of maintaining overseas

territories, a French senate report notes:

11

This is an investment for the future,
an historic opportunity for growth
and expansion. France, with its
overseas territories on the front
rank, must seize this opportunity

and bet on the blue economy.*

Seabed minerals are of particular interest
to the French state. As a major mineral
producer and processor,” France has been
deemed a pioneer in seabed exploration.® It
has been heavily involved in the global “gold
rush” to secure licenses to exploit new
deposits of valuable seabed minerals, holding
contracts with the International Seabed
Authority to explore the Clarion-Clipperton
Fracture Zone (a high seas area in the
Pacific Ocean) for polymetallic nodules and
the mid-Atlantic ridge for polymetallic
sulphides.* France played a role in shaping
both the EU Raw Materials Initiative,®



designed to reduce Europe’s dependence on
China and other countries for supply of rare
earths and other material, and the
Secretariat of the Pacific Community (SPC)
- EU Deep Sea Minerals Project, which
fast-tracked regulatory frameworks for
seabed mining in the Pacific region.*

In 2010, France implemented a
“Strategic Metals Plan,” designed to
facilitate access to critical materials, in part
through exploration campaigns in France’s
EEZ, beginning in Wallis and Futuna.
France also provides “extensive funding” to
the Comité pour les Métaux Stratégiques
(Committee on Seabed and Strategic
Minerals), the French Research Institute for
Ocean Exploitation (Ifremer), the Mining
Research Institute, and other initiatives that
investigate seabed resources in its Pacific
territories.

France sees French Polynesia’s extensive
EEZ as an integral part of its seabed mining
ambitions. To that end, France has
authorized and carried out multiple surveys
to assess the location and concentration of
mineral deposits in French Polynesian
waters. Studies from the 1970s and 1980s
yielded the discovery of “polymetallic crusts
which are exceptionally rich in cobalt and
observed on seamounts on the Tuamotu
Plateau, mainly at depths of 800 to 2,500
m.”*® These crusts are reported to have some
of the highest concentrations of cobalt ever
found on the ocean floor, in addition to
other minerals such as platinum, iron, and
manganese.” Expeditions in the 1990s
turther revealed the presence of manganese
oxide enriched in platinum and cobalt in

differing concentrations between the Society
Islands, western Tuamotu, and the Austral
Islands, as well as platinum in the Southern
and West Zone Islands
Mountains).®® More recently, a 2011
Japanese minerals exploration expedition

(Tarava

found deep sea mud containing high
concentrations of rare earth elements and
yttrium east of Tahiti.”? These include
heavier rare earths such as gadolinium,

lutetium, terbium and dysprosium, used to
manufacture flat-screen TVs, LED valves,
and hybrid cars.”?

Rare earth elements yttrium and gadolinium. Cr: Hi-
Res Images of Chemical Elements and http://images-of-
elements.com/gadolinium.php



While French Polynesia’s waters
have perhaps not been explored as
extensively as other areas in the Pacific, its
resources remain of interest to major players,
not least France itself. French officials and
agencies have made numerous statements to
that effect, continuing to assert sovereignty
over French Polynesia’s waters,* assiduously
bidding to extend French Polynesia’s
continental shelf as an “asset for France,”*
and developing numerous private-public
partnerships to foster seabed mining projects
in France’s overseas territories.”

Given the level of France’s
involvement in laying the groundwork for
the seabed mining industry in French
Polynesia, it may come as a surprise that,
since the 2004 autonomy statute, the right

to explore and exploit the natural resources
of its EEZ has rested with French

¢ However, as former French

Polynesia.®
Polynesian president Gaston Flosse points
out, this is more of a symbolic devolution of
power rather than an actual one.”’
According to Flosse, “France knows that
French Polynesia does not possess the boats
or the manpower to explore and exploit the

EEZ or engage in seabed mining; France is

the one that does all the studies.”®

Moreover, France has reserved unto
itself a crucial exception, giving French
authorities competence over so-called
“strategic” raw materials.”” This mirrors the
broader provision in Article 47 of the
autonomy statute, which makes French
Polynesia’s right to control marine and
terrestrial resources subject to the overriding
power of necessity of France regarding any
such materials.®

In 2011, France established the Comizé
pour les Métaux Stratégiques following the
global rare earth supply crisis.*® Debate
subsequently followed in French Polynesia
over whether rare earth and other seabed
minerals would fall into the strategic raw
material exception.®” A letter sent by the
Overseas Minister in 2015 claimed that
strategic raw materials at the time only
extended to ores or products useful for
research or achievements applicable to
atomic energy, and liquid and gaseous
hydrocarbons - leaving rare earths and
seabed minerals under French Polynesian
control.

Island of Mo’orea



However, there is nothing to prevent
France from changing its mind at any time
and deeming seabed minerals strategic.®* As
journalist Nic Maclellan points out, “French
Polynesia’s statutes not

autonomy are

irreversible, and powers transferred to
Pape’ete from Paris under an autonomy
statute can be taken back by future
governments (this has happened already
since the 2004 statute was introduced,
during a debate over control of territorial
waters).”® If a crisis, such as a war or a
recession, were to occur, France could easily
alter its position with respect to French
Polynesia’s mineral and seabed resources —

and French ministry officials have stated as

much.®
These types of reservations and
loopholes — and the ultimate power of

France — prevent French Polynesia from
exercising true sovereignty over its marine
resources, “strategic’ or otherwise. Were
exploitation of seabed minerals to occur, it is
unlikely under the current regime that
French Polynesians would retain or be given
the control or oversight necessary to accrue
benefits.
given the lack of communication regarding

significant  financial Similarly,
surveys and discussions of seabed minerals
between Paris and Pape’ete,”” there will
likely be a lack of consultation with local
communities about whether they want
mineral exploitation to occur in their waters
in the first place. This is critical, given the
projected adverse impacts of seabed mining
— including coral reef acidification, species
extinction, pollution of fisheries, biodiversity
and climate effects, and damage to human
health and food security.®® These potential

14

impacts — many of which are irreversible® —
necessitate obtaining the free, prior, and
informed consent of local communities, and
particularly indigenous and coastal ones;”
yet, to date, there is no indication that
France would make any attempt to involve
local communities in decisions to mine their
waters. This would leave French Polynesians
with all of the harm and little of the benefit
— much like in the case of nuclear testing
and past resource exploitation.”

MILITARIZATION AND THE
LEGACY OF NUCLEAR
TESTING

France derives significant geopolitical
value from its status as a Pacific power, even
short of material benefits like access to

Although  France’s

military  presence

marine resources.’?

physical may have
decreased following the end of the nuclear
test program, it is clear from statements
made by its agencies and government
representatives that France is intent on
remaining a force in the Pacific.”” Moreover,
under the autonomy statute, France retains
competence over defense and security in
French Polynesia.”* It maintains a military
base on the island of Tahiti, and has
strengthened strategic military agreements
with New Zealand and Australia,”
including a 2016 contract to build the next
generation of submarines for the Royal
Australian Navy.”® It also deploys some
surveillance vessels in French Polynesian
waters, designed to monitor and protect
French interests in the EEZ.” France is
further scientific and

establishing



technological programs as a “soft power
lever” to further project French authority in
the region,”® and participating in and

influencing regional institutions.”

France’s ongoing presence in the region
is justified in part through reference to
China’s rise in the Pacific, increasingly
worrisome to western powers and the
primary motivator behind the US’s “pivot to
the Pacific” the Obama

administration.* As a counterweight to

under
0
China’s growing power, current French
President Emanuel Macron and former
Defense Minister Jean-Yves Le Drian have
emphasized the need for an “Indo-Pacific”
axis stretching to French Polynesia.® As
part of this axis, France granted the Indian
navy access to French military bases in the
region, including in French Polynesia.®

Militarization in the Pacific region has
long led to the divestment of natural
resources from the region’s indigenous
islanders. In French Polynesia this is most
aptly demonstrated through the destruction
of the environment as a result of nuclear
testing, and today, through this diminution
of local sovereignty over marine spaces.
few

has made efforts to

remediate the damage its military policies

France

have caused to the people of its “overseas
possessions,” failing to effectively clean up
contaminated atolls and lagoons and to open
up these areas for independent inspection.®®
The buildup of radionuclides, plutonium,
and toxins in marine water, lagoon
sediment, fish, and other parts of the food

chain continue to impact French Polynesia’s

15

ability to utilize its own natural resources.*
In addition, France has ignored requests
from Polynesian civil society groups for
approximately US$1 billion in compensation
for environmental damage, health impacts,
and the continued occupation of Moruroa
and Fangataufa.® Instead, France retains
control over infrastructure on the islands of
Moruroa and Hao, including landing strips,
potentially for use in its and other countries’

space programs.®

Only 20 people have
received compensation from France under
the 2010 Morin law for health problems
associated with nuclear testing due to heavy
burdens of proof and other overly restrictive

requirements.®’

France’s failure to adequately address the
devastating effects of its nuclear program
continues to prevent the full usage of local
natural resources, in both marine and
terrestrial areas, and to impact the French
Polynesian economy. Given that France was
the cause of environmental destruction in
French Polynesia, it is responsible for

making the islands whole again, and

8

restoring local resources.®® Unfortunately,

France appears more intent on fulfilling its

own military objectives through the
continued use of French Polynesia as a
strategic outpost.”
FINANCIAL AND LABOR
DEPENDENCIES

France’s operative control also

diminishes French Polynesia’s sovereignty
over its resources in ways that are subtler but
no less damaging to French Polynesia’s

economic development. France maintains



that its system of financial transfers® to
French both
compensation for nuclear testing and is
the French
Polynesian economy. However, the financial
which
guaranteed — have created a destructive

which  has

significantly increased the cost of living™

Polynesia constitutes

essential  for

developing

transfers — are by no means

dependence on  France
and diminished self-sufficiency.” Moreover,
the transfers are hardly charity; in addition
to acting as a safeguard against the
independence movement,” a significant
proportion goes to pay wages and pensions
of French officials working in French
Polynesia as well as to carry out other
French administrative functions.’*

Apart from the financial transfers
themselves, most of French Polynesia’s
major tourism projects are owned by French
or foreign actors, while utilities and energy
interests are almost exclusively controlled by
French multinational companies, with tax
and dividend revenue from these entities
of to local

diverted to France instead

communities.”

With respect to foreign
investment, France’s control over certain
areas of immigration allows it to restrict and
encumber certain projects (e.g. offers of
Chinese investment in airports and hotels),
thereby further constraining the French

Polynesian economy.”

Meanwhile, French Polynesia acts as a
convenient sink for French surplus labor,
with a large number of jobs, particularly in
the education and judiciary sectors, going to
immigrants from France (many of whom
then become residents).”” This allocation of

16

French
high

unemployment and emigration rates among

away from native-born

jobs
Polynesians contributes to
locals, with significant impacts for French
Polynesian capacity and human capital.”®
Observing these realities, the Independence
Party and others have long argued that
France receives much more in value than it
pays out in transfers to French Polynesia.”

France maintains a

Additionally,
colonial currency in French Polynesia, the
Change Franc Pacifigue (CFP), controlled
exclusively by the Institut d’émission
d’Outre Mer (IOEM), a French national
bank headquartered in Paris.’® Much like its
colonial currency in former African colonies
(the CFA franc),'™ the CFP restricts French
Polynesians’ ability to engage freely in trade
or foreign investment, as they could with an
independent currency, or with the euro.'®
Because of the fixed rate of exchange
between these colonial currencies and the
euro, the monetary and exchange rate
policies of the territories are dictated by the
European Central Bank, which holds an

anti-inflation bias detrimental to growth.'®

Other aspects of French control impede
French Polynesia’s ability to adequately
protect its own natural resources.'” As a
French
Polynesia lacks standing to participate in

Thus, French

state especially

non-self-governing territory,

international  relations.
Polynesia — an island
vulnerable to climate change!®™ — cannot
become a signatory to the United Nations
Framework Convention on Climate Change
or to the Paris Agreement on Climate

Change.'®  This that French

means



Polynesia cannot apply in its own right to
international development banks, such as
the Green Climate Fund, to support climate
adaptation projects.’” Meanwhile, France’s
position on climate often clashes with that
of small island states.” The ability for
French Polynesians to choose how to
respond to climate change today could have
significant consequences for the continued
territorial integrity and habitability of the
islands, and by implication both natural
resources and the possibility of independent
statehood in the future.!”

4

MOOREA

THE "PGEM": MARINE
MANAGEMENT CASE STUDY

The complexity of French
administration often has other serious
implications for French Polynesian control
and management of natural resources. An
example of this is Mo’orea’s Plan de Gestion
de I'Espace Maritime (PGEM - Maritime
Space Management Plan).

By all accounts, and according to the

autonomy statute itself, French Polynesia
retains jurisdiction over fisheries, as well as

L b

Yt

DIREN French Polynesia, “Management Plan of the Maritime Area (PGEM) of Moorea (French Polynesia),” Ifrecor
Documentation, accessed March 5, 2019, http://ifrecor-doc.fr/items/show/1084.
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related marine and coastal management and
conservation with the exception of the

monitoring of maritime fishing.'’

Despite
this delegation of authority, French agencies
are still intimately involved in both funding
and oversight of various initiatives in this
space, including the creation of marine
protected areas (MPAs)."! Being involved
in these initiatives in its territories allows
France to meet various international
commitments to biodiversity, and appear a

leader in reaching international conservation

objectives such as those of the Aichi
Targets and the Sustainable Development
Goals"™* - all while retaining marine

territories for potential resource exploitation
and greater strategic ambitions.

View of Tahiti from the island of Mo'orea,

The PGEM is a case in point. Although
mandated by Mo’orea’s Municipal Council
and Territorial Assembly in conjunction
with the French Polynesian government, the
funded with a French
development contract totaling 15 million

French francs (approximately US $2
million).! The PGEM was controversial

project  was
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from the start, perceived by many locals as a

top-down initiative more concerned with

protecting tourism interests than local

fishermen and communities reliant on

Mo'orea’s reefs
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and lagoons for food
security.”* After a lengthy and contentious
process  with  limited  community
consultation,"® the PGEM restricted fishing
and other activities in eight MPA zones
around Mo’orea in 2004."¢ Various reports
have documented the conflicts and problems
produced by the PGEM since its inception,
including the alleged failure to achieve its
primary goal of improving biodiversity and
fish populations.

Members of civil society groups in
Mo’orea have expressed their frustration
with the PGEM, which they see as violating

the
resource stewardship (known as “rahui”).!'®

traditional Polynesian custom of
The hierarchical governmental approach,
through layers of administration ranging
from France to the local mayor in Mo'orea,
failed to effectively engage local fishermen,
instead punishing them through local police
(trained under French law and under French
jurisdiction as part of its justice and security
mandate).’” One civil society group notes
the predicament of a local fisherman who
was caught fishing in a no-catch zone; his
catch was confiscated and he was fined
80,000 CFP, despite the fact that he was
unaware of the MPA and had gone fishing
to earn money to take his sick child to the
local hospital.’ Similar incidents abound,
resulting in the feeling, shared by many in
Mo’orea, that “France benefits from saying
it has MPAs and appropriating our rdhui
language, while local fishermen are treated



as predators and our youth lose their

traditional knowledge.”**!

The above overview demonstrates
ways in which France’s continued control
over French Polynesia translates into
violations of self-determination and local
sovereignty over natural resources — both
directly in the case of control over and

disposition of underwater minerals, and
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indirectly in the case of financial resources
and local coastal and fisheries management.

The

international law applies to this state of

following section explains how

affairs.



LEGAL ANALYSIS

SELF-DETERMINATION AND
PERMANENT SOVEREIGNTY
OVER NATURAL RESOURCES

International law guarantees to all
the self-

determination: the right to make free and

peoples inalienable right to

genuine choices about their own status and
future.’?> A self-
determination is largely regarded as a

collective  right,
“precondition for the enjoyment of all other
human rights.”* Self-determination is also
considered a jus cogens norm of
international law, making it one of a few
sanctified international law principles—
along with prohibitions on torture,
genocide, and slavery—that are legally
binding on all states and from which no

derogations are permitted.'**

The right to self-determination was
formally enshrined in international law in
the context of decolonization. With the
establishment of the United Nations and
promulgation of the UN Charter in 1945,
decolonization became a priority of the
international legal system.’® The Charter,
through Chapters XI, XII, and XIII,
established a two-tracked system for the
decolonization of the world’s colonies—
“trust territories” on the one hand, and
the
other. While the former category has

“non-self-governing territories” on
effectively closed, with all eleven trust
territories having become independent or
having entered into some form of voluntary
with the latter

association countries,
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category remains open, as 17 non-self-
governing territories remain on the UN list
of non-self-governing territories, formally
slated for an act of decolonization. French
Polynesia is one such territory.'*

While self-determination is recognized
as a fundamental right vesting in all peoples,
the right continues to carry special force in

the

territories’  like

context ~of  non-self-governing
French Polynesia, in
recognition of the fact that colonization
categorically impairs the exercise of the
right.””® Not only does self-determination
have singular import with respect to
decolonizing peoples, colonial powers hold
special duties to protect and ensure the

The

regime vests administering powers with

right. international decolonization
“sacred trust” obligations to facilitate the
their

. « LR . .
ensuring “political, economic, social, and

decolonization of territories by
educational advancement,” aiding territories
in “develop[ing] self-government, taking
due account of the political aspirations of
the peoples” and “assist[ing] them in the
their
In other words,

development of free
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progressive
political institutions.”
colonial powers, like France, have fiduciary
obligations to ensure the self-determination
of their colonies, like French Polynesia.’*
Moreover, in some cases, colonial powers are
not necessarily divested of these duties even
after their territories have gained formal
independence.” Despite these extensions,
both the rights and duties flowing from self-
determination are at their zenith with



regards to non-self-governing territories like
French Polynesia, which remain on the UN
list of non-self-governing territories.

A basic constituent of the right to self-
determination is the right to permanent
sovereignty over natural resources (PSNR).
PSNR guarantees all peoples the right “for
their own ends, to freely dispose of the []
natural wealth and resources” within their
territory.’*? Well-established in international
law, PSNR operationalizes the economic
aspects of self-determination—the right to
freely pursue economic, social, and cultural
development.’® PSNR, just like the broader
right to self-determination, arose in the
context of decolonization and continues to
carry special force with respect to colonized
peoples, such as French Polynesians.’*
Likewise, the administering powers of non-
self-governing territories have special duties
to protect and promote the PSNR of the

peoples within their territory.'*

Much like the self-
determination, PSNR has been broadened
and concretized outside the strictly colonial

norm of

context. The fundamental motivation of the
principle, however, remains to promote the
economic self-determination of colonized,
decolonizing, and “post-colonial” states.'*
PSNR thus seeks to correct colonial power
dynamics by returning sovereignty and
autonomy to colonized peoples.”*” Anchored
across a body of international law, PSNR
in both

decolonizing states and the right must be

vests colonized peoples and
exercised in the interest of the national
development and well-being of the peoples

concerned.”® Thus, regardless of who makes
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decisions, international law requires that
resources and profits from the exploitation
of resources be utilized consistently in the
interests of the people.

THE LEGAL STATUS OF
PERMANENT SOVEREIGNTY
OVER NATURAL RESOURCES

As discussed above, France has particular
duties to safeguard the self-determination
and PSNR of French Polynesia by virtue of
its position as administering power. In
addition, the principle of PSNR is binding
on France through multiple treaties to
which France is a party, as well as through
its status as a binding norm of customary
international law. The most prominent
expressions of this principle are found in the
two fundamental, and legally binding,
human rights conventions: the International
Covenant on Civil and Political Rights
(ICCPR)™ and the International Covenant
on Economic, Social, and Cultural Rights

(ICESCR).* Article 1(2), common to both

of these documents states:

All peoples may, for their own ends,
freely dispose of their natural wealth and
resources  without prejudice to any
obligations arising out of international
economic co-operation, based upon the
benefit,

international law. In no case may a people

mutual and

principle  of

means of

be deprived of its
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own

subsistence.

In other words, the Covenants provide
that peoples have the right to exercise



sovereignty over the natural resources of the
territories in which they live."* A limitation,
either by law or by practice, which
unreasonably prevents a people from freely
disposing of those natural resources, is a
violation of the Covenants.® Article 25 of
the ICESCR and Article 47 of the ICCPR,
both later additions, emphasize a people’s
unrestricted and absolute right to their

UN Human Rights

Committee has endorsed this view, finding

resources.'* The

that the right to self-determination confers
natural resource rights, and a corresponding
set of duties on states to respect these
rights.!"® France, as a party to both the
ICCPR and the ICESCR,* has a duty to
respect in good faith the right of peoples to
self-determination and their corresponding
right to dispose of their natural resources.

The UN General Assembly has issued a
series of resolutions'*’ explicitly mentioning
the principle of PSNR, which lend further
support to its customary status, particularly
with
Resolution

respect to colonized peoples.
1314  established a UN
Commission on Permanent Sovereignty
over Natural Resources, which was tasked
with conducting a survey of the status of
“this basic constituent of the right to self-
determination.”® The this
investigation was Resolution 1803, the UN
Declaration on Permanent Sovereignty Over
Natural The  Declaration
articulates of PSNR under
and
the
In particular, the early
the

concept of “peoples” in contrast to the

result of

Resources.
the

international

status

law reiterates  its

importance in context of

decolonization.'¥

decolonization process emphasized
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primacy of state sovereignty, which was seen
as enabling the continuation of colonial
policies over colonial territories.””® Thus,
throughout the 1970s and 80s, the right to
PSNR, as United

Nations, vested only in peoples whose
151

recognized by the

territories were under foreign occupation.
Following this period of decolonization, the
language of permanent sovereignty over
natural resources shifted back to refer more
to states.”>” That the right to PSNR may be
recognized as vesting in states is not a result
of a shift in the content of the law’s subjects,
but rather a consequence of the fact that,
once independence has been achieved,
and  states  are

peoples ostensibly

equivalent."> If the state is the people, it is
the right of the state to exercise PSNR."* If
the peoples are unable to exercise that
sovereignty because they do not exist as a
self-governing or independent state—as in
the case of French Polynesia—their right to
PSNR is per se being violated. This
principle has been recognized since the first
articulation of PSNR in the UN Charter in
1945. To deny this right is to deny the
entire normative architecture of PSNR in
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international law.

The International Court of Justice (ICJ)
has also affirmed the legal weight of PSNR,
both in the

decolonization and more broadly as an

particular  context of
established tenet of customary international
law. First, in the case of Certain Phosphate
Lands in Nauru (Nauru v. Australia), the IC]
held that Australia had violated Nauruans’
right to PSNR by engaging in extensive
phosphate mining on Nauru while
administering Nauru as an NSGT under the
UN Trusteeship System.'”® Nauru brought



the case in 1990, 21 years after attaining

formal independence from  Australia,
arguing that the phosphate mining—which
rendered  one-third of the
uninhabitable—had deprived Nauru of

PSNR in violation of Australia’s obligations

island

as  administering power.157 Australia
attempted to have the case dismissed,
arguing that any claims stemming from the
colonial period had been extinguished when
Nauru attained independence and that the
claims were, in any event, time-barred."®
Disagreeing, the Court held that the “nature
of the relations between Australia and

the
relationship—kept the claim live by virtue of

Nauru”—meanin colonial
g

Australia’s duty to protect and ensure
Nauru’s PSNR.™ Next, Australia argued
the claims were in bad faith because Nauru
had not independently taken steps to
rehabilitate the island prior to filing suit.
The Court this

summarily, holding that Nauru need not

rejected argument
have remediated the island and again
stressing Australia’s affirmative duty to
safeguard Nauruan self-determination.’® Its
objections overruled, Australia ultimately
settled before the case went to the merits,
acknowledging that the payment was meant
to compensate Nauru for the fact that
“phosphate on Nauru is nearly mined out
and Nauru now has to adjust to a post-
phosphate future”;'!
loss of PSNR. Although the merits were not

reached, the court’s willingness to allow the

in other words, for the

claim to go forward strongly suggests that
colonial exploitation of natural resources in

NSGTs violates the right to PSNR of the

peoples therein.'?
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The IC]J also affirmed the legal sanctity
of PSNR more broadly in the
Concerning Armed Activities on the Territory
of the Congo (Democratic Republic of the Congo
v Uganda).'® Approving the conclusion

Case

pressed in the dissenting opinions of Judges
Weearmantry and Skubiszewski in a case
decided a decade -earlier, namely Case
Concerning ~ East  Timor  (Portugal v
Australia),'** the Court formally recognized
PSNR as a norm of customary international
law.'” Numerous regional (quasi-)judicial

bodies and conventions have further

reaffirmed the binding legal status of PSNR
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under international law.

RIGHTS AND
RESPONSIBILITIES UNDER
PERMANENT SOVEREIGNTY
OVER NATURAL RESOURCES

The substantive content of PSNR entails
both rights and responsibilities. The scope
of the right is akin to ownership rights,
which comprise two tiers of rights. The first
tier contains the right to access, the right to
withdrawal, the right to alienation, and the
right to derive income from the resource.'®’
The second tier covers the management of
the first tier and includes the right to
exclusion, the right to manage access, the
right to regulate alienation, and the right to

regulate income.'®

PSNR

administering powers to manage these

imposes a responsibility on
resources to the “maximum benefit of the
people.”® At a minimum, this requires that

gOVCI‘l’lantS not use or manage resources in



such a way as to deny the people the benefit

70 and to refrain from

of those resources
exercising sovereignty in a way that would
cause substantial harm to the people.’ It is
that

exploited and sold; however, in doing so,

not natural resources cannot be
states must ensure that the benefits are
distributed equitably to ensure the welfare of
the peoples of the territory.'”? Accordingly,
the benefits of the exploitation of natural
resources must also go primarily to the
peoples within the territory, and should not
be exported for the primary benefit of
foreign states, corporations, or individuals.'”

These general legal principles have
added weight given French Polynesia’s
dependent status and its re-inscription onto
the UN list of non-self-governing territories

in 2013. As

obligations as the administering power

discussed above, France’s
includes ensuring, “with due respect for the
culture of the peoples concerned, their
political, economic, social, and educational
advancement” and safeguarding of their
right to self-determination,
PSNR." To the extent that sovereignty
over French Polynesian resources ultimately
with  French

Polynesia, France’s continued colonization

including

rests with France, not
of French Polynesia constitutes a per se
violation of French Polynesians’ right to

PSNR. In addition,

decolonization may or

while immediate

may not be
impractical, as long as France continues as
administering power it has the affirmative
duty to ensure that the islands’ natural
resources are managed and utilized in the
best interest of French Polynesians both

now and in the future.’ As discussed
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herein, many of France’s actions appear to
violate these “sacred trust” duties.'”

Environmental justice also characterizes
the exercise of PSNR.'” The maximum
benefit of the people includes the long-term
sustainability of resources such that they can
be consistently used in the interest of

national economic development.'”®

Peoples
should not be deprived of their natural
resource base, and the means of subsistence
which derives from their use. That the
benefits of natural

distributed equally is also to say that they

resources must be
must be distributed to future generations, a
principle that is articulated in environmental
law’s concern for generational distributive
justice.™  This

environmental damage that might be caused

limitation includes any
to the ability of a people to use the same or

another  resource due to  resource
exploitation.”® Once again, these principles
take on particular weight considering the
colonial context of French Polynesia. If
France exploits French Polynesia’s resources
now, while French Polynesia remains a
NSGT, French Polynesians may not be able
to enjoy their right to sovereignty over those
resources even were French Polynesia to
emerge as a sovereign state in the future. To
deplete a natural resource with insufficient
consideration of the impact on the present
or future use of that resource—particularly
in the context of a colonial power depleting

a resource within a colony it administers—

runs afoul of the right of PSNR.!#?



APPLICATION OF LEGAL
PRINCIPLES TO FRENCH
POLYNESIAN SELF-
DETERMINATION

The right of the people of French
Polynesia to self-determination and the
associated rights and responsibilities of
PSNR are clearly implicated by the scenarios
described in this report. To begin, PSNR
undoubtedly extends to seabed minerals and
other marine resources as well as their
exploitation.” The UN has specifically
emphasized that “the damaging exploitation
and plundering of marine and other natural
the

Territories” violates the right to self-

resources of Non-Self-Governing
determination and PSNR in particular
because such conduct “is a threat to the
integrity those
Territories.” since relisting

and
184

prosperity  of
Moreover,
French Polynesia as a non-self-governing
territory in 2013, the UN General Assembly
has consistently reaffirmed “the inalienable
rights of the people of French Polynesia to
the ownership, control and disposal of their
natural resources, including marine resources
”185 the
obligations of France, as administering

authority, to uphold those rights.

and undersea  minerals and

By French
sovereignty over French Polynesia’s EEZ

continually  claiming
and continental shelf, France is effectively
divesting the people of French Polynesia of
their right to “freely determine” how those
marine resources should be used. Indeed,
on French

France describes its claims

Polynesia’s EEZ and continental shelf as a
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“conquest of sovereign rights over natural

resources located mainly off the coast of its

186

ultramarine territories.”

Aggressive
assertions like these belie France’s grant of
the
government of French Polynesia in the 2004

control over marine resources to
autonomy statute. Similarly, although it
professes a desire to increase territorial

seabed

France has moved forward with its seabed

involvement in exploitation,'™

mining program without meaningfully
consulting — let alone obtaining the consent
of — local communities within French
Polynesia.

In addition, the prospective exploitation
of French Polynesia’s seabed resources by
French corporations is arguably not in the
best interests of the people of French
Polynesia, as required by the latter’s rights to
economic self-determination and PSNR and

the the

administering power. Under the current

former’s duties as territory’s
system, most of the value extracted from
seabed minerals will be off-shored to foreign
corporations and will likely register as assets
of France’s economy, not that of French
Polynesia. Meanwhile, the extraction of
seabed minerals is expected to cause serious
environmental degradation, both despoiling
French Polynesian marine ecosystems
(thereby further frustrating the ability of
French Polynesians to freely and sustainably
those

traditional coastal activities such as fishing

use resources) and obstructing
and sailing. Because seabed minerals are
non-renewable resources, facilitating their
exploitation today by French corporations

the French

Polynesians to prosper from those resources

imperils opportunity  for



in the future—again reminiscent of the
the
ultimate settlement of the Nauru phosphate

principles animating decision and
mining case. And indeed, this has already
unfolded in French Polynesia in the context
of phosphate mining on Makatea Atoll.'*?
To let the same pattern unfold in the marine
context today, more than 50 years after
phosphate mining concluded, would be a

lain violation of France’s duty to promote
P P

and advance the self-determination of
French Polynesia.
France’s ongoing militarization and

failure to remediate contamination from past
activity in French Polynesia constitutes
another violation of PSNR. These actions
and omissions undermine the “interest of

the of French
Polynesia and the “well-being” of French

national development”
Polynesian people, as required by PSNR.
Indeed, by eroding French Polynesian
sovereignty over its own territory—including
by inviting other sovereigns into French

Polynesian ~ waters—French  geostrategic
goals are moving French Polynesia decisively
away from the promise of self-
determination.
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Other French policies implicate the right
of the people of French Polynesia to self-
determination by constraining the territory’s
ability to “freely determine their own
economic, social, and cultural development.”
France’s insistence that French Polynesia
maintain a colonial currency makes it
difficult for the territory to participate in the
global economy, while France’s method of
and control over financial transfers maintain
French Polynesian dependency and impede
the development of local industries and a
self-sufficient private sector. Meanwhile,
French encouragement of foreign industry,
be it seabed mining or tourism, off-shores
economic value that could otherwise be

realized by French Polynesians.

French

development,

By

economic

impeding Polynesia’s
France is
entrenching the territory’s dependency on
the metropole, thereby perpetuating its
colonial control over the islands. This policy
of perpetuating dependency is directly
contrary to the goals of the UN, flies in the
face of France’s “sacred” duties as
administering authority, and violates the
inalienable right of French Polynesians to

self-determination.



CONCLUSION

Under

failing in its duty to protect and ensure self-

international law, France is
determination for the people of French
Polynesia. Its assertions of control — no
matter how indirect or paternalistic — have
the effect of impeding local economic
development to the detriment of many
French Polynesians. In particular, France’s
objectives with respect to French Polynesia’s
marine resources and strategic positioning in
the Pacific undermine efforts to promote
self-determination and local control over
natural resources.

Given the longstanding situation of
colonial dependence, the solution to these
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ills may not be as straightforward as
immediate independence. Careful evaluation
and progressive steps are likely needed to
avoid economic shocks and allow for a
successful transition to full self-government.
Allowing such processes to occur in good
taith would bring France more into line with
its obligations as an administering authority
under international law, and help to redress
legacies of nuclear and colonial injustice.
Any such process should be led by the
French Polynesian people themselves with
the aim of achieving a more just and
with the
administering power, and finally terminating

equitable relationship

the colonial status of these islands.
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* Opinions expressed in the report are those of the authors and should not be attributed to other parties. The report
does not represent the official position of the Allard School of Law or the University of British Columbia. Reporting
of events is based on publicly available information and should not be taken as allegations of guilt or legal
responsibility against any individual persons or corporate entities. Versions of events in the report are subject to
additional facts and verification.

! In this report, we use the official UN name for French Polynesia to avoid confusion. However, it is worth
noting that the name is not without controversy given its colonial connotations, and that alternative names,
including ‘T'ahiti Nui,” ‘M#’ohi Nui,” and ‘French-Occupied Polynesia,” have been proposed, are in use by various
groups, and may eventually come to replace ‘French Polynesia.” We also use French Polynesians or the people of
French Polynesia to refer generally to local, community, and indigenous groups as well as the specific group that
international law would recognize as the colonized people with the right of self-determination. The modern
international indigenous rights regime would require demarcating, among other things, who self-identifies and
could be identified as indigenous for certain other rights to apply. However, because this report predominantly
focuses on the international law of self-determination as it applies in the context of a non-self-governing territory
formally listed by the UN as such, we avoid use of such distinctions where not necessary for purposes of this report.

2 See discussion infra at 8-10.

3 Nic Maclellan, France and the Forum, INSIDE STORY, Oct 13. 2016, http://insidestory.org.au/france-and-the-
forum/ [Maclellan 2016]. Numerous interviewees related French harassment of independence (and even autonomy)
candidates, including targeted judicial investigations, particularly after the re-inscription of French Polynesia onto
the UN list of non-self-governing territories. Interview with Oscar Temaru, Faa’a, Tahiti (February 15, 2019);
interview with Hinano Teavai-Murphy, Atitia Center, & members of the Association Te Pu Atitia in Mo'orea,
French Polynesia (Feb 14, 2019). Former French Polynesian president Gaston Flosse related that the judicial
harassment was preferable to what would have happened in the past, where “they would have just killed you.”
Interview with Gaston Flosse, Pape’ete, Tahiti (February 15, 2019).

* See Self-determination of French Polynesia, G.A. Res. 67/265, UN. Doc A/RES/67/265 (May 17, 2013)
[Resolution 67/265]. Nic Maclellan, Pacific Diplomacy and Decolonisation in the 21st Century, in THE NEW PACIFIC
DIPLOMACY 267 (Greg Fry & Sandra Tarte eds. 2015); French Polynesia’s pro-independence unbappy with France at
UN, RADIO NEW ZEALAND, Oct 16, 2017, https://www.radionz.co.nz/international/pacific-news/341626/french-
polynesia-s-pro-independence-unhappy-with-france-at-un; Temaru interview, supra note 3. France continually
refuses to cooperate with the UN or fulfill its international legal responsibility to provide the information required
under Article 73e of the UN Charter with respect to French Polynesia. Lorenz Gonschor, Political Reviews: French
Polynesia, 27 THE CONTEMPORARY PACIFIC 257, 261 (2015) [Gonschor 2015].

> See a recent French Senate report, stating “Thanks to its overseas possessions, France is one of the countries
affected - indeed the most affected - by this revolution in sharing the oceans. Its EEZ is in fact the second largest
behind that of the US and beyond this, the most diverse. Present in both hemispheres and at all points of the
compass, the French EEZ is the only one on which the sun never sets.” Rapport d’information Fait au Nom de la
Délégation Sénatoriale 4 I'outre-mer, sur la Zone Economique Exclusive des Outre-mer: Quels Enjeux?, Sénat, n°
430, Session ordinaire 2013—-2014, 13 [Senate Report 2014]. Recent rankings appear to place France’s EEZ first
globally, surpassing that of the United States: see, e.g., Countries with the Largest Exclusive Economic Zones, WORLD
ATLAS, June 29, 2018, https://www.worldatlas.com/articles/countries-with-the-largest-exclusive-economic-
zones.html.

6In a 2014 parliamentary debate, then Overseas Minister George Pau-Langevin stressed: “I'm convinced that
France can become a world leader in the global development of sustainable . . . blue growth”- including “traditional
economic activities (fishing and aquaculture, maritime transport), marine renewable energies, offshore exploration /
exploitation of hydrocarbons, deep mineral and mineral resources, [and] blue biotechnologies taking place in the
same territory.” George Pau-Langevin, Presentation of the report of the ultramarine delegation on the valuation of
exclusive economic zones (EEZ), French Senate Debate, June 18, 2014, http://discours.vie-
publique.fr/notices/143001363.html. [Senate Report 2014].
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7 See discussion infra at 11-14.

8Denise Fisher, Ozne among Many: Changing Geostrategic Interests and Challenges for France in the South Pacific,
216 LES ETUDES DU CERI 1, 18-22, 29-32 (2015),
https://www.sciencespo.fr/ceri/sites/sciencespo.fr.ceri/files/Etude_216.pdf; Carlyle Corbin, Assessment of Self-
Governance Sufficiency in Conformity with Internationally Recognised Standards: French Polynesia, THE DEPENDENCY
STUDIES PROJECT 64 (2013); interview with Moetai Brotherson, Député de Polynésie, Assemblée nationale, Faa’a,
Tahiti (Feb 15, 2019).

® See discussion infra at 14-17.

19 French Polynesia, CIA FACTBOOK, Feb 14, 2019, https://www.cia.gov/library/publications/the-world-
factbook/geos/fp.html [CIA Factbook]; Sénat (2012), La maritimisation: Rapport d'Information n° 674, July 17,
2012, 116, https://www.senat.fr/rap/r11-674/r11-6741.pdf [Senate Report 2012]; Fisher, supra note 8, at 9. French
Polynesia’s EEZ alone ranks among the top 10 largest EEZs in the world.

! French Polynesia, History, ENCYCLOPAEDIA BRITANNICA, https://www.britannica.com/place/French-
Polynesia/History (last accessed Mar 12, 2019); Ancient History, Tahiti.com, https://www.tahiti.com/travel/about-
tahiti (last accessed Mar 12, 2019).

12 Corbin, supra note 8, at 6.

3 Supra note 12.(10 or 11?)

1 Supra note 12 (10 or 11?); Corbin, supra note 8, at 6-7.
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